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ADVERTISEMENT 

TO THE THIRD EDITION. 



In this Edition the alterations whioh have taken plaoe 
in the law since the first issue of the work in 1871 
have been incorporated in the text. During this 
interval several important statutes have been passed 
and decisions arrived at affecting the law of real 
property, whioh will be found treated in their proper 
places. 

H. S. 

Maboh, 1884. 




PREFACE 

TO THE FIBST EDITION. 

Notwithstanding the works on the Law relating to 
Vendors and Purchasers by Lord St. Leonards and 
Mr. Dart, the writer has reason to assume a less com- 
prehensive work upon the subject would probably be 
entertained by the profession — a work which would 
follow these learned treatises in a somewhat similar 
manner to that in which Mr. Smith's admirable manuals 
of Equity and Common Law follow the more elaborate 
works upon which they are founded. In this belief the 
present compilation is submitted, not that the writer 
can venture to hope that it will occupy a similar place 
in the estimation of the practitioner or student to the 
manuals referred to ; but he trusts that it may furnish 
a ready means of access to the statutory enactments 
and judicial decisions governing the various incidents 
and matters to which reference may become necessary 
upon the investigation of a title or a sale or purchase 
of real property ; and, moreover, that it may serve to 
bring these authorities to the attention of students in a 
shape which will lead to a knowledge of the circum- 
stances making the stipulations usually met with in 
contracts for sale of real property, and the forms of as- 
surance adopted for its transfer, necessary or advisable. 

H. S. 

KOTSKBBB, 1871. 
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VENDORS AND PURCHASERS OF 

REAL PROPERTY. 



PART !• ^ 

OF TITLE AND THE INVESTIGATION THEREOF. 



Chapter I. 
AB8TEACT OF TITLE. 



Section 1. 

Preparation of Abstract 

The primary consideration with reference to the sale 
or purchase of an estate should be the title of the pro- 
posed vendor, and before entering into a contract for 
eale the state of the title of the person about to sell 
fihould be ascertained by him, in order that he may 
p^ MM^lf V i^g m the contact .uA ^ 
stipulations as the nature of his title and the evidence 
thereof in his possession may render necessary to pre- 
clude a purchaser from calling for such a deduction of 
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2 ABSTRACT OF TITLE. [CH. I. § 1. 

title as a mere open contract would otherwise entitle 
him to insist upon, though the Conveyancing and Law 
of Property Act, 1881 (a), has to some extent restricted 
the rights of purchasers, and rendered many provisions 
formerly inserted in contracts for the protection of 
Tenders unnecessary. With a view to this protection, 
the title o^ the proposed vendor, and the evidence 
thereof, should be perused and considered and an abstract 
prepared, even though it may not be intended to take 
the opinion of counsel thereon. The preparation of the 
abstract is frequently delayed until the estate is actually 
sold, the solicitor of the proposed vendor contenting 
himself merely by a persual of the muniments and a 
short epitome of them; but where practicable it ia 
desirable that the abstract should be prepared in the 
first instance, and we will endeavour to show what title 
a purchaser is entitled to be furnished with, the various 
incidents of title which require consideration, and the * 
manner in which the title should be evidenced, pre- 
mising that at the present day the purchaser's rights 
in this respect are considerably abridged by restrictive 
stipulations, which are almost invariably inserted in the 
contract when the vendor avaUs himself of professional 
assistance in the preparation thereof. 

M 44 & 45 Vict. c. 41. 
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ch. i. § 2.] form of abstract. 3 

Section 2. 
Form of Abstract 

The abstract of title is usually written on brief paper 
•with three inner margins. The outer margin should 
be left clear for the person investigating the title to 
insert any note or intended inquiry which may suggest 
itself as the perusal of the abstract advances ; though 
it is sometimes necessary for the person preparing it to 
resort to the outer margin in order to insert a note or 
statement necessary for properly placing the title upon 
the abstract. 

The abstract should commence with a heading written 
from the third margin, stating the name of the person, 
whose title is propoaied to be deduced, the tenure and 
situation of the property; and should the interest of 
such person consist of an undivided share or shares 
only in the estate, this circumstance should appear. 

It frequently happens that an estate which has been 
held as one property by successive owners, was origi- 
nally purchased in several distinct portions at different 
periods under various titles, which, upon a sale of the 
entire estate, require to be disclosed.' In such a case 
it will be found very convenient to prepare a distinct 
abstract in respect of each portion of the property so 
purchased, continuing such abstract down to the time 
such portion became dealt with as a part of the general 
estate, and confining the title to the general estate to 
one abstract. . 

B.2 



4 ABSTKACT OF TITLE. [CH. I. § 2. 

Occasionally the title is rendered more complicated 
by the owner of the estate, or his predecessors in title, 
after having acquired portions of it, dealing with such 
portions in a manner differing from those subsequently 
acquired. In such a case it will be found convenient, 
where the length of title to each part will permit, to 
prepare one abstract embracing the titles thus sepa- 
rately dealt with, keeping each separate title distinct, 
and then follow it up with the general dealings with 
this particular portion of the estate down to the time 
when such estate was dealt with as a whole. 

Where the titles to several properties are put upon 
one abstract, care should be taken to keep such titles 
distinct; and it should be shown by proper headings 
* throughout the abstract to what estate, or what parti- 
cular portion thereof, the title is from time to time being 

deduced, thus : — " As to the estate known as ," or 

"As to the hereditaments situate at ." Where 

the estate has become vested in tenants in common, or 
other part owners, their titles should be kept distinct, 
and should be denoted by headings, thus : — " As to the 
one-fourth share of G. H.," or as the case may be. 
And when the entire property has become subject to a 
general title, the subsequent dealings therewith should 
be placed under a heading, stating that what follows 
relates to the entire estate. 

The documents should be abstracted in order of date. 
All facts and circumstances material to the title, such 
as deaths without issue, intestacies, &c., being noticed 
as they occur in like order. 
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It is usual to give the descriptions and additions of 
the parties to the documents, and the character in which 
they are parties, such as heir-at law, personal represen- 
tative, or otherwise, when they are so described — a very 
frequent addition in ancient deeds, though rarely met 
with in modem ones. It is usual for this portion of the 
abstract to be written from the outer margin. 

Recitals are almost invariably written from the first 
inner margin, and should be given in the past tense, 
but in other respects verbatim, and should be confined 
to those affecting the title proposed to be deduced. 

The abstract of the testatum is usually written from 
the outer margin. The consideration should be men- 
tioned, and by and to whom paid. The acknowledg- 
ment of the receipt should also be stated. The leading 
operati ve words, such as "grant and convey," in a 
conveyance ; " release,'' in an indenture of release ; 
" exchange," in a deed of exchange ; and « assign," in 
an assignment, should be m entioned, but it is usual to 
omit the accompanying operative words, as also those 
in the past tense, generally met with in old deeds. In 
conveyances by lease and release, when the lease is 
referred to in the release, reference should also be made 
to it in the abstract. In statutory deeds executed in 
pursuance of the Conveyancing and Law of Property 
Act, 1881, the character in which the parties execute 
should also be stated, whether as beneficial owner, mort- , 
gagee or the like. 

T^® parcels are invariably set out from the third 
inner margin, and should be described verbatim from 
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the firstly abstracted documeiit containing them, with 
all exceptions and reservations; a mere statement of 
the existence of the clauses as to all the estate and all 
deeds wiU suffice. The parcels in a subsequently ab- 
stracted document, when they are precisely similar to 
those in a document previously abstracted, should be 
described by reference to such previously abstracted 
document, as " The before-mentioned premises, by the 
description thereof contained in the abstracted inden- 
ture of the day of ." 

The habendum, which is frequently written from the 
second inner margin, with the words limiting the use, 
should be fully set out. Where the estate is limited to 
uses to bar dower by the abstracting deed, such uses 
should be set out, and not a mere statement made that 
the estate is limited to the usual uses to bar dower. 

Trusts by way of limitation of the estate must be 
abstracted in the same manner as limitations of the use, 
and powers acted upon or intended to be exercised 
should also be fully abstracted ; so also should all pro- 
visoes for cesser of terms of years. 

Powers, provisoes and declarations are frequently 
written from the outer margin. 

Covenants for title should be shortly stated, care 
being taken to mention any exception which may occur 
therein. 

In the preparation of the abstract care should also be 
taken, as far as possible, to anticipate the scrutiny the 
deeds will undergo when they are produced for com- 
parison with the abstract, as ihentioned (Chap. IX., 
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Sect. 2, infra) J and with this view the names of the 
parties who have executed and signed receipts for con- 
sideration money should be mentioned, and any endorse- 
ments on such deeds referred to. It is not, however, 
usual in practice for the person preparing the abstract 
to mention thereon the stamp duties impressed upon the 
abstracted documents. 



Section 3. 

Contents of Abstract. 

A contract for sale of real estate implies an agree- 
ment to make a good title to the property sold, and 
a vendor of freehold or copyhold property was, until 
recently, bound to deduce a title for a period of sixty 
years preceding the day of sale {a) ; but now the Vendor 
and Purchaser Act, 1874 (6), provides that, on the com- 
pletion of any contract of sale of land made after the 
31st December, 1874, subject to any stipulation to the 
contrary in the contract .fortv years shall be substituted l/^ 
for sixty years, though an earlier title than forty years 
may be reqiiired in cases similar to those in which an 
earlier title than sixty years might, prior to the time 
named for the commencement of the act, have been 
called for (c). It is assumed that the word land in this 
Bcction has the same meaning as given to it by sect. 1 of 
3 & 4 Will. 4, c. 27, and extends to " manors, mes- 

(tf) Cooper V. Emery, 1 Phil. (h) 37 & 38 Vict. c. 78. 

•388. (e) lb, seot. 1. 
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mxSLges, and all other corporeal Hereditanxents what- 
soever, and also to tithes (other than those belonging to 
a spiritual or eleemosynaiy corporation sole), and also 
to any share, estate or interest in them, or any of them, 
and whether freehold or copyhold, or held according to 
any other tenure." Prior to the passing of the Convey- 
ancing and Law of Property Act, 1881 (c?), in cases 
where the title commenced with a will or an instrument 
depending upon any other proceeding for its validity, 
the purchaser was entitled to have the title carried back 
to the creation of the estate purported to be dealt with 
by the document proposed as such root of title in the 
absence of stipulation to the pontrary, but now such a 
right is negatived by sect. 3, sub-s. 3, of the act. 

The best root of title is a mortgage or purchase deed, 
as such a document leads to the inference that at the 
time of the execution thereof the title must have been 
investigated, and in the case of a purchase deed the 
seisin of the predecessor in title is shown. 

Prior to the Yendor and Purchaser Act, 1874, if the 
vendor's interest consisted of a term created within a 
period of sixty years preceding the date of the contract, 
the title of the lessor had to be carried back for such a 
period as, with the title to the term from its creation, 
would make up a period of sixty years, imless indeed 
the lease were granted by an ecclesiastical corpora- 
tion {e) ; but now it is provided (/) that, under a con- 

{d) U & 46 Vict. c. 41. (/) 37 & 38 Vict. c. 78, s. 2, 

{e) Fane v. Spencer, 2 Mer. 430 ; sub-s. 1. 
and see Sugd. V. & P. 369. 
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tract to grant or assign a term of years, whether 
derived or to be derived out of a freehold or leasehold 
estate (subject to any stipulation to the contrary in the 
contract), the intended lessee or assign shaU not be en- 
titled to call for the title to the freehold. 

This enactment, though it prohibited an intended lessee 
or assignee from calling for the title to the freehold, did 
not impose a like prohibition in case the interest dealt, 
with was derived under an underlease, and there was con- 
sequently a superior leasehold title, but in such a case the 
title of the sub-lessor could be required, and, if it were 
of sufficient duration, carried back for a period of forty 
years, but, as it is assumed, not earlier ; but now the 
Conveyancing and Law of Property Act, 1881, s. 3, 
sub-s. 1, provides, that under a contract to sell and assign 
a term of. years derived out of a leasehold interest in 
land, the intended assign shall not have the right to 
caU for the title to the leasehold reversion. 

Having selected the root of title, every^ subsequent 
deed and document affecting the property should be 
abstracted (with the exception of any document which 
does not and has not affected the vendor's right to 
sell (g)) ; all circimistances affecting the title should be 
stated, and all incumbrances effected thereon shown, 
wheth er such incimibrances have been discharged or 
not (A). 

The fraudulent concealment by the seller or his solicitor 
or agent of any settlement, incumbrance or other instru- 
ct) Prid. Con. tit. ** Abst." (A) Drummond v. Traei/, Johns. 608. 
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If the lease be held for lives, evidence must be given 
of the existence and correct ages of the cestuia qite vie^ 
even though there should be a covenant for perpetual 
renewal (r). 

Where a term which has been in existence for more 
than forty years is sold, the abstract should show the 
creation of the term and a forty years' title to the pos- 
session thereof, omitting the intermediate period, and a 
contract for purchase has been enforced notwithstanding 
the loss of the document creating the term (a) ; but in a 
recent case (^), where the contract did not contain a pro- 
vision protecting the vendor against production of deeds 
not in his possession, he was held to be bound to produce 
the lease which was the root of title. Prior to the 
Yendor and Purchaser Act, 1874 (w) — a title for sixty 
years could have been required. 

The same rule prevails in the case of satisfied terms 
which have become merged under the provisions of 
8 & 9 Yict. c. 112; and the intermediate assignments 
from the commencement of the title to the inheritance 
should be taken down to the date of merger. It is 
almost needless to say that the abstract of such assign- 
ments need be but very short, and indeed it is frequently 
omitted in practice. 

Upon the sale of property held under grant from the 
crown (such as tithes, for instance, held as a lay pro- 

(r) Anderson y. Hyman, 1 J. & {t) Frend y. BuehUy, 5 L.^., 

L. 718. Q. B., Ex. Ch. 213. 

(«) 1 Jaim. Con. by S. 69. («) 37 & 38 Vict. c. 78. 
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perty), the title must commenoe with the original grant 
from the crown ; and it has been held that the title fol- 
lowing such grant may commence at the same period as 
the title to the estate out of which the tithes issue would 
have done. Thus having regard to the Vendor and Pur- 
chaser Act, 1874, s. 1, a forty years' title previous to 
the day of sale must be deduced instead of a sixty 
years' title as theretofore {v) ; and though the tithes may 
have been merged under the acts of 6 & 7 Will. 4, c. 71, 
and 1 Vict. c. 69, should the estate be sold as tithe free, 
the earlier title must be produced (tv). 

Upon a sale of copyholds the title as it appears upon 
the court roUs should be deduced, as also the equitable 
title. 

Where the sale is of enfranchised copyholds, the copy-^ _ 
hold title, as also the title of the lord of the ma nor^^<g'3<>? 
AOJ^I^JQ-the Jime of the enfran chisement, must be pro-^'^'^*^*^' 
duced, unless the enfranchisement is under the Copy- 
hold Acts (a?). 

The period for deducing the title to anadv^on is 
unaffected by the Vendor and Purchaser Act, 1874, as 
the act does not appear to relate to incorporeal heredita- 
ments (other than, it is assumed, tithes in lay hands), 
and remains at one hundred years at least, and a 
list of the presentations during that period should ac- 
company the abstract (y). 

{v} Fiekering v. Lord Sherborne^ {x) KerrY. Patt'9(m,25Beav.394. 

1 Craw. & Dix, Abr. 254. (y) Sugd. V. & P. 367 ; 3 & 4 

(w) -Sugd. V. & P. 367. Wm. 4, c. 27. 
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The title to a reversionary interest should be deduoed 
from a sufficiently remote period to show its creation, 
and it must be shown that the estate has been enjoyed 
in accordance with the terms of the creation thereof (s). 

Where real or leasehold estate has been succeeded ta 
upon the death of a person dying after the 19th of 
May, 1853, evidence of pa yment of success ion duty 
should accompany the abstract (a), 

(z) 1 Jarm. Con. by S. 61. (a) 16 & 17 Vict. c. 61. 
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Chapter H. 
INCIDENTS OF TITLE. 

4 

Having endeavoured to show the nature of the title 
which the purchaser may call for, we will proceed to 
consider the various incidents of title which suggest 
themselves on the investigation being entered upon. 



Section 1. 

Descent. 

Descents which take place on the death of a person 
djdng intestate since the Ist day of January, 1834, are 
now regulated by the act to amend the Law of Inherit- 
ance {a) ; and the rules of descent are now reduced as 
follows : — 

1. Inheritances shall lineally descend to the issue of 
the last purchaser in infinihimy who is defined by the 
act to be the last person entitled to the land, unless it 
shall be proved that he inherited (S). 

2. The male issue shall be admitted before the 
female. 

. 3. Where there are two or more males in equal 
degree the eldest only shall inherit, but females altor 

. (ff) .3 & i Wm. 4, 0. 106. {h) Ih. s. 1. 
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gether. Consequentlj, the issue of the eldest male 
would take, to the exclusion of the younger and his 
issue, the younger male and his issue taking to the 
exclusion of the females, who, on the death of the 
younger male without issue, would take in equal shares 
es ooparoeners. ^ 

4. The lineal descendants in infinitum of a person *— 
deceased ahall represent their ancestor. 

5. On failure of issue the inheritance shall descend to 
the purchaser's nearest lineal ancestor. 

6. The father and all the male paternal ancestors of 
the purchaser and their descendants shall be the heir 
in preference to any of the descendants of such lineal 
ancestor and before any of the female paternal ancestors 
and their hiBirs ; all the female paternal ancestors and 
their heirs before the mother or any of the maternal 
ancestors or her or their descendants ; and the mother 
and all the male maternal ancestors and her and their 
descendants before any of the female maternal ancestors 
or their heirs. 

7. A kinsman of the half-blood shall be capable of 
being heir, and shall inherit next after a kinsman in the 
same degree of the whole blood, and after the issue of 
such kinsman when the common ancestor is a male, 
and next after the common ancestor when such com- 
mon ancestor is a female. 

8. The mother of the more remote male paternal 
ancestor and her heirs shall be preferred to the mother 
of a less remote male paternal ancestor and her heirs. 



wmm 
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• By the stat. 22 & 23 Vict. o. 35, ss. 19, 20, it is 
enacted, that where there shall be a total fajlure o f 
heirs of the purchaser , or where any land shall be 
descendible as if an ancestor had been the purchaser 
thereof, and there shall be a total failure of the heirs 
-of such ancestor, then and in such case the land shall 
descend, and the descent shall thenceforth be traced 
fr om the person last entitled t o the land as if he had 
been the purchaser thereof. 

From the foregoing it will be gathered that the per- 
son last entitled to the inheritance, whether he obtained 
possession thereof or not, is the party from whom the 
descent is to be traced, provided he did not inherit. 
•Such person is styled the purchaser, the legal signi- 
fication of the word " purchase" being defined by Lit- 
tleton to be — possession to which a in an_cometh not by / 
descent {d) ; and it may not be out of place to observe 
here, ihat a devisee of real estate takes by purchase, 
^ven though he may be the heir of the testator (^), and 
the property devised may have come to the testator by 
■descent (/). 

That the inheritance will descend to the issue of such 
' person in infinitum^ the descendant of a person deceased 
representing the ancestor, the eldest son and his issue 
taJdng before the younger sons and their issue, and the 
•daughters taking in equal shares on failure of the issue 
of their brothers, as coparceners, the share of each, 
-daughter descending to her respective heirs. 

<rf) Litt. s. 12. (e) 3 & 4 WiU. 4, c. 106. (/) 1 Vict, o. 26, a, 1. 

s. c 
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On failure of the issue of the purchaser, the inherit- 
ance would go to his father, as the nearest lineal ances- 
tor, before the brothers or sisters of the purchaser, who^ 
and whose issue would take after the father; the brothers, 
and sisters of the whole blood to the purchaser taking 
before the brothers and sisters of the half-blood, the: 
latter on the father's side taking next after the issue of 
the whole blood; and on failure of the issue of the father- 
of the purchaser, the inheritance would continue to- 
ascend thus: the grandfather, being the next lineal an- 
cestor of the purchaser, would become entitled in pre- 
ference to the uncles or aunts or their issue, who would 
take next after the grandfather of the purchaser, and so 
on until the male paternal lineal ancestors and their 
issue were exhausted. 

On failure of the male paternal ancestors of the pur- 
chaser and their issue, the female paternal ancestors and. 
their issue are next entitled, the mother of a more re- 
mote male paternal ancestor and her heirs taking before 
the mother of a less remote male paternal ancestor; 
thus the mother of the paternal grandfather and her- 
issue being preferred to the father's mother and her 
issue. 

And on failure of the female paternal ancestors of 
the purchaser and their issue, the mother of the pur- 
chaser and her heirs would become entitled to the- 
inheritance. 

Descents which took place before the act to amend 
the law of inheritance will be governed by the canons. 
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of descent according to Blackstone, which are as 
follows : — 

Eule 1. Inheritances shall lineally descend to the 
issue of the person who last died actually seised in 
infinitum, but shall never lineally ascend. 

Eule 2. The male issue shall be admitted before the 
female. 

Eule 3. Where there are two or more males in equal 
degree, the eldest only shall inherit, but the females 
altogether. 

Eule 4. The lineal descendants in infinitum of any 
person deceased shall represent their ancestor, that is, 
shall stand in the same place as the person himself 
would have done had he been living. 

Eule 5. On failure of lineal descendants or issue of 
the person last seised, the inheritance shall descend to 
his collateral relations, being of the blood of the first 
purchaser, subject to the preceding rules. 

Eule 6. The collateral heir of the person last seised 
must be his next collateral kinsman of the whole blood. 

Eule 7. In collateral inheritances the male stock 
shall be preferred to the female (that is, kindred de- 
rived from the blood of the male ancestors, however 
remote, shall be admitted before those from the blood 
of the females, however near), imless where the lands 
have in fact descended from a female. 



c2 
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Section 2. 

Devise, 

The Wills Act (^), which came into operation on the 
Ist of January, 1838, enables every person to devise, 
bequeath or dispose by will of all real and personal 
estate which he shall be entitled to at law or in equity, 
which would otherwise devolve upon the heir-at-law or 
customary heir of him, or, if he became entitled by 
descent, to the heir of his ancestor, or upon his executor 
or administrator ; and the power thereby given extends 
to all real estate of the nature of customary freehold or 
tenant right, or customary or copyhold, notwithstanding 
that the ^testator may not have surrendered the same to 
the use of his will, or notwithstanding that being en- 
titled as heir or devisee or otherwise to be admitted 
thereto he should not have been admitted thereto, or 
notwithstanding that the same, in consequence . of a 
want of a custom to devise or surrender to the use of 
a will or otherwise, could not at law have been disposed 
of by will if the act had not been made ; and also to 
estates pur autre vie, whether there should or should not 
be any special occupant thereof, and whether the same 
should be freehold, customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and 
whether the same should be a corporeal or an incor- 
poreal hereditament ; and also to all contingent, execu- 
toiy or other future interests in any real or personal 
estate, whether the testator might or might not be 

s 

(ff) 1 Viot. 0. 26, 8. 3. 
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ascertained as the person or one of the persons in whom 
the same respectively might have become vested, and 
whether he might be entitled thereto under the instru- 
ment by which the same respectively were created, or 
under any disposition thereof by deed or wiU; and also 
to all rights of entry for conditions broken, and other 
Ti&:hts of entry ; and also to such of the same estates, 
iL^ «>4%t. r,^,^j. »,d oth. red «d 
personal estate, as the testator might be entitled at the 
time of his death, notwithstanding that he might 
become entitled to the same subsequently to the exe- 
cution of his will. 

No will made by an infant is now valid (A) ; neither 
is a will made by a married woman who was married 
before the 1st of January, 1883, the date at which the 
Married Women's Property Act, 1882, came into opera- 
tion, except such a will as she might have made before 
the passing of the Wills Act, unless her title to the pro- 
perty included in such will shall have accrued after the 
31st December, 1882 (*). This exception in the Wills 
Act enables a married woman to dispose of personal 
property held for her separate use, including savings of 
I separate income, or to exercise a testamentary power of • 
* appointment over real and personal estate (k) ; also, if an 
executrix, to appoint an executor to continue the repre- 
sentation (/) ; and she may also dispose of real estate 
limited to her in fee simple for her separate use (m). As 

(A) 1 Vict. 0. 26, 8. 7. Wms. Exors. pt. 1, bk. 6, c. 2, 

(i) lb. s: 8. 8. 1. 

• (k) Prid. Con. tit. " WiUs." (m) Taylor v. JIfeads, 34 L. J., 

(0 2 Bright, H. & W. 66 ; 1 Ch. 203. 



22 INCIDENTS OF TITLE. [CH, II. § 2. 

to women married after the 31st of December, 1882, the 
Married Women's Property Act, 1882, provides (sect. 2), 
that they shall be entitled to hold as their separate pro- 
perty, and to dispose by will or otherwise of all real and 
personal property which shall belong to them at the time 
of marriage, or devolve upon them after marriage ; and as 
to women married before the 1st of January, 1883(sect. 5), 
that they shall be entitled to dispose, as their separate pro- 
perty, of all real and personal property, their title to which 
shall have accrued after the 31st of December, 1882. 

No will shall be valid unless signed at the foot or 
end thereof by the testator, or by some person in his 
presence and by his direction, and which signature shall 
be made or acknowledged by the testator in the pre- 
sence of two or more witnesses present at the same time, 
and such witnesses shall attest and shall subscribe the 
wiU in the presence of the testator, but no form of 
attestation shall be necessary (n). 

It will not be necessary that the testator actually 
sign in the presence of the witnesses, or even in express 
terms acknowledge the wiU, but such acknowledgment 
may be inferred from circumstances [o) ; but it must be 
clear that the testator must have signed before the wit- 
nesses attested (p). 

No appointment made by will in exercise of a power 
shall be valid unless the same be executed in manner 
before required; and every will executed in manner 

(«) 1 Vict. c. 26, s. 9. JngUsant, 3 L. B., P. & M. 172. 

(o) Beckett y. Sowey 2 L. B., (p) Smith y. Smithy 1 L. B., 

P. &M. 1 ; In Goods ofSuckvaUy 1 P. & M. 143 ; Fearson y. Fearaon^ 

L. B., P. & M. 376 ; Jnglesant y. 2 L. B., P. & M. 451. 
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before required shall, so far as respects the execution 
and attestation thereof, be a valid execution of a power 
of appointment by will, notwithstanding it shall have 
been expressly required that a will made in exercise of 
such power should be executed with some additional oi^ 
'Other solemnity (q) ; but a power of appointment to be 
exercised by a writing under the hand and seal of the 
person exercising it, will not be well exercised by a will, 
though executed according to the formalities of the 
Wills Act, if it be not also sealed (r). Where the 
appointment was directed to be made by deed or instru- 
ment in writing, signed, sealed and delivered by the 
party executing it, the power was held to be well exer- 
cised by the will of the appointor, which was not ex- 
pressed to be delivered, but stated in the attestation 
-clause to be signed, sealed, published, acknowledged 
and declared in the presence of the attesting wit- 
nesses (s) ; but a power of appointment by writing 
under hand or by will is not well exercised by a testa- 
mentary instrument unattested (t) ; and every will exe- 
'Cuted in manner before required is to be valid without 
further publication thereof (w) ; and if any person who 
*shall attest the execution of a will shall, at the time of 
the execution or afterwards, be incompetent to be ad- i ; 
"mitted a witness to prove the execution thereof, such 1 1 
will shall not on that account be invalid {v). '. 

(q) 1 Vict. c. 26, s. 10. Eq. 402. 

(r) West V. Jftatf, Kay, 392 ; {t) Re Daly's Settlement, 25 

Yayhr v. Meads, 34 L. J., Ch. Beav. 456. 
-203. (m) 1 Vict. c. 26, s. 13. 

(«) Smith y. Adkins, 14 L. B., {v) lb. g. 14. 
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Ajxi with regard to witnesses to a will, it is provided 
that a devise or bequest to a person attesting the execu- 
tion of a will, or his or her husband or wife, shall be 
void ; but such person shall be admitted as a witness {tc) ;. 
though where a legacy was given upon trust to a person 
whose wife was a witness to the will containing the 
bequest, such bequest was not invalidated by reason of 
such attestation {x). Creditors are also good witnesses, 
though the will contains a charge for payment of 
debts (p) ; and being appointed executor is not an ob- 
jection to a witness (s) ; and the gift to a class as joint 
tenants, one of which is a witness, will not sever the 
joint tenancy, but the whole will go to the other mem-^ 
bers tothe^exdusion of^thejdtnegp (a). 

A will may b e revoked by the marriage of the tes- 
tator (6), except a will made in exercise of a power of 
appointment, when the real or personal estate thereby 
appointed would not, in default of such appointment^ 
pass to his or her heir, customary heir, executor or ad- 
ministrator, or the person entitled as his or her next 
of kin under the Statute of Distributions. A will may 
also be revoked by writing executed in the.same manner 
as a will, and declaring an intention to revoke, or by 
burning, tearing or otherwise destroying the same by 
the testator, or by some person in his presence by his. 



{w) 1 Vict. c. 26, s. 15, (a) Younff v. DavieSy 2 Drew.. 

(x) Cresatcell v. Cresawell, 6 L. & Sm. 167. 

R., Eq. 69. (b) 1 Vict. c. 26, s. 18 ; sea 

(y) 1 Vict. c. 26, s. 16. Marston v. Roe, 8 Adol. & Ell. 14^ 
(a) lb, B. 17. 



CH. II. § 2.] DEVJSE. 25 

direction, with the intention of revoking game (c) ; ^ut 
cancelli ng a will will not revoke it, unless suoh eanoella- 
tion be exec uted asa will. -(Sug. Wills, 45.) 

No conveyance or other act made or done subse- 
quently to the execution of a will, of or relating to any 
real or personal estate therein comprised, except an act 
by which such will shall be revoked as aforesaid, shall 
prevent the operation of the will with respect to suoh 
estate or interest in such real or personal estate as the 
testator shall have power to dispose of by will at the 
time of his death {d) ; the provision, however, in the 
Wills Act does not affect the equitable rule treating 
property agreed to be sold as personalty (e), even though 
the devise be to a trustee upon trust for sale (/). 

Every will shall be construed, with reference to the 
real and personal estate comprised in it, to speak and 
take effect as if executed immediately before the testa- 
tor's death, unless a contrary intention shall appear by 
the will (g). A devise of all the lands whereof " I am 
now seised " has been held to be sufficient evidence of 
such a contrary intention (h) ; but a devise of all tho 
lands of which "I am seised" has been held to pasa 
after-acquired lands (t). The devise also of a housa 
in which "A. now resides, with the appurtenances," 

{e) 1 Vict. c. 26, s. 20 ; Andrew (/) Gale v. Gale, 21 Beav. 349. 

V. Moilej^, 12 C. B., N. S. 514. (^) 1 Vict. c. 26, s. 24. 

(d) 1 Vict. 0. 26, s. 23. (A) Cole v. Seott, 1 M. <& G. 618. 

(e) Farrar v. Earl Winterton, (i) Doe v. Walker, 12 Mee.. 
5 Beav. 1 ; Moor v. JRaisbeck, 12 & "Wels. 590 ; Zadi/ Langdale v. 
8im. 123 ; In re Manchester and Briggs, 8 D,e G., M. & G. 391. 
Southport Bail. Co., 19 Bear. 365. 
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was held to pass a piece of land subsequently purchased 
and attached to the house {k) ; and a devise of all the 
lands in a particular pla,ce has also been held to pass 
lands in that place subsequently acquired (/) . A general 
devise will pass chattels real as well as real estates, 
unless a contrary intention appears {m). 

Unless a contrary intention appear by the will, real 
estate comprised in a devise which shall fail by reason of 
the death of the devisee in the lifetime of the testator, 
or be otherwise incapable of taking effect, shall be in- 
cluded in the residuary devise (if any) included in the 
will (w), unless the devise be for an estate taiL in which 
case, if the devisee die in the lifetime of the testator 
leaving issue who would inherit under such entail, and 
any of such issue shall be living at the death of the 
testator, such devise shall not lapse, but shall take effect 
as if the death of such person had happened imme- 
diately after the death of the testator, unless a contrary- 
intention shall appear by the will (o) ; or if the devisee, 
being a child or other issue of the_ test ator, di e in 
his lifetime leaving issue, any of whom are living at 
the testator's death (unless a life estate only^has^een 
^ven to the devisee), the devise shall take effect as 
mentioned in the former case (p) ; and a gift to a class 

{k) Me The Ochley and BkUy 372. 
Hail, Co.y 11 Jut., N. S. 818. («) 1 Vict. c. 26, s. 25. 

(/) Lord Lilford v. Kecky 30 (o) lb. a. 32. 

Beav. 300. (p) lb, s. 33 ; see also Johnson 

(m) 1 Vict. c. 26, s. 26; and y, Johnson, 3 Hare, 157; £celet 

•see Wilson v. -Eefow, 6 Exch. 762 ; v. Cheynes, 2 Kay & J. 676 ; 

and Reeves v. Baker, 18 Beav. Griffiths v. Gale, 12 Sim. 354. 
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will take effect in favour of the survivors in the event of 
either of the members of such class dying before the 
testator (q). 

In explanation of the WiUs Act, as regards the posi- 
tion of the signature of the testator, an act has been 
passed (r) by which it is provided that every will, shall, 
^0 far only as regards the position of the signature of 
*the testator or of the person signing for him, be deemed 
valid if the signature shall be so placed at or after, or 
following or under, or beside or opposite to, the end of 
the will, that it shall be apparent on the face of the 
will that the testator intended to give effect by such his 
signature to the writing signed as his will ; and that no 
-such will shall be affected by the circumstance that -the 
signature shall not follow or be immediately after the 
foot or end of the will, or by the circumstance that a 
blank space shall intervene between the concluding 
word of the will and the signature (s), or by the circum- 
stance that the signature shall be placed among the 
words of the testimonium clause or of the clause of 
-attestation (t) either with or without a blank space inter- 
vening, or shall follow or be after or under or beside 
•the names or one of the names of the subscribing wit- 
nesses (w), or by the circumstance that the signature shall 
be on a side or page or other portion of the paper or 
papers containing the will whereon no clause or para- 

(q) 1 Jarm. on Wills, 279 ; & M. 209. 

Zeiffh V. Zeiffhf 23 L. J., Ch. {t) In the Goods of Castnore, I 

287. L. R., P. & M. 653. 

(r) 16 & 16 Vict. c. 24*. («) In the Goods of Fuddephatty 

(») Sunt V. Munty 1 L. R., P. 2 L. R., P. & M. 97. 
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graph or disposing part of the will shall be written 
above the signature (e?), or by the ciroumstanoe that there 
shall appear to be sufficient space on or at the bottom 
of the preceding side or page or other portion of the 
same paper on which the will is written to contain the 
signature {w) : and the enumeration of the above circum- 
stances is not to restrict the generality of the above 
enactment, but no signature is to be operative to give 
effect to any disposition or direction which is underneath 
or which f qUqj^s it^nor shall it give effect to anyTGb- 
position or direction inserted after the signature shall 
be made (a?). ^^ ' 

A general devise of real estate or a bequest of per- 
sonalty will be construed to include in such devise or 
bequest any real or personal estate (to which the de- 
scription contained in such bequest will extend) which 
the testator 5ay_haye power to appoint in any manner 
he may think fit ( y) ; and it has been held that a 
general power of appointment given to the survivor of 
several persons has been well exercised by a residuary 
devise in the will of the survivor, executed during the 
joint Uves of such survivor and another of the persons 
to whom the power was limited who predeceased (s) . 
A gift of residue has also been held to pass not only 
property over which a testator had a power of appoint- 
ment at the time of making his will, but also property 

(t>) In the Goods of WilHams^ 1 {x) In the Goods of ArthuTy 2 

L. R., P. & M. 4; J» the Goods L. K, P. & M. 273. 
of Coombs, 1 L. R., P. & M. 302, {y) 1 Vict. c. 26, s. 27. 

[w) In the Goods of Archer , 2 {z) Thomas v. Jones, 2 J. & H^ 

L. R., P. & M. 262. 475. 
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over which he acquired a power after the date of his 
will (a) ; but this section of the Wills Act does not, 
however, apply to a power of appointment amongst 
children (6). 

A general devise also includeg/the trust and mort^ ^.j&^jSi^ 
gage estates of the testator, unless a contrary inten-*^^ ^^'^^isz/^f* 
tion appears from the purposes and objects expressed 
in the will (c) ; and a gift of mortgages or securities 
for money wiU pass the legal estate in the mortgaged 
property, as well as the money secured, in the absence 
of a contrary intention (d). And where real estate 
is devised without words of limitation, such devise will 
be construed to pass the whole estate or interest which 
the testator had power to dispose of by will, unless a 
<3ontrary intention appears (e). 

Where real estate (other than or not being a presen- 
tation to a church) shall be devised to any trustee or 
executor, such devise shall be construed to pass the fee 
simple or other the whole estate or interest which the 
testator had power to dispose of by will in such real 
estate, unless a definite term of years absolute or deter- 
minable, or an estate of freehold, shall thereby be given 
to him expressly or by implication (/). 

(a) Turner v. Turner, 21 L. J., 608 ; £x parte Shaw, 8 Sim. 159. 

Ch. 843 ; Stillman v. Weedon, 16 {d) Eenvoize v. Cooper, 6 Mad. 

■Sim. 26 ; CoJUld v. Follard, 6 "W. 371 ; Ee Walker's Estate, 21 L. J., 

a, 774. Ch. 674 ; Kinff's Mortgage, 6 De 

(^) C/<>t;esY.^M<fr<?y,12Beay.604. G. & Sm. 644; Knight Y,£obin^ 

{e) lord Brayhroke v. Inakip, 8 ton, 2 K. & J. 503. 

Ves. 41 ; Marhw v. Smith, 2 P. (e) 1 Vict. o. 26, s. 28. 

W. 197 ; Sharpe v. Sharpe, 12 Jur. (/) lb, s. 30. 
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Where real estate shall be devised to a trustee with*^ 
out express limitation of the estate to be taken by such 
trustee, and the beneficial interest in such real estate 
or in the surplus rents and profits thereof shall not be^ 
given to any person for life, but the purposes of the 
trust may continue beyond the life of such person, such 
devise shall be construed to vest in such trustee the fee 
simple or other the whole legal estate which the testator- 
had power to dispose of by will in such real estate, and 
not an estate determinable when the purposes of th& 
trust shall be satisfied {g). 

A direction for payment of a testator's debts creates, 
a charge for such payment on his real estate (A), unless, 
indeed, such direction is followed by a specific devise 
of property for paying debts, in which case the charge 
will be confined to the property devised for the pur- 
pose (^) ; but if there is an express charge of debts on 
real estate it will not be so confined, even though a fund 
be subsequently mentioned out of which the debts are^ 
to be paid (A.), and a charge of debts confers on the exe* 
cutors an implied power of sale (/). 

(^) 1 Vict. c. 26, s. 31. (0 Stony v. JFaMf 18 Beav.. 

(h) 2 Jarm. on Wills, 603; 559; Salin v. mope, 29 L. J., 

Ball V. SarriSj 4 My. & Cr. 264 ; Ch. 79 ; Itobinaon v. Zowater, 6 

Harding v. Gandy, 1 Dr. & W. De G., M. & G. 272 ; but see 

430. Colyer v. Finch, H. of L. Ca. 905,. 

(i) Falmer v. Graves, 1 Keen, in which Lord Cranworth ob- 

645 ; Thomas v. Britnell, 2 Yes. served, that in a case where an 

sen. 313. estate is devised to others, or ta 

{k) Wrigley v. SyJtes, 21 Beav. another, charged with certain 

337. payments, there the money is to. 
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The Act to further amend the Law of Property and 
to relieve Trustees {m)y to which we shall hereafter have 
occasion to refer, confers on devisees in trust to whom 
a testator dying after the 13th August, 1859, shall have 
devised real estate, charged with the payment of debts 
or legacies, a power to raise the same, notwithstanding 
the wiU may not contain any express power for the pur- 
pose (n). But if a testator creating such a charge shall 
not have devised the hereditaments so charged, the act 
confers the like power on his executors (o). And pur- 
chasers and mortgagees are not to be bound to inquire 
whether the powers thus conferred have been duly ex- 
ercised by the persons acting in the exercise thereof {p). 
But these provisions are not to prejudice or s.S^t any 
sale or mortgage made or to be made in pursuance of 
any will coming into operation before the passing of the 
act, nor are they to extend to a devise to any person in 
fee or in tail, or for the testator's whole estate or inte- 
rest charged with debts or legacies, nor are they to 
affect the power of any such devisee to sell or mortgage 
as he or they may by law now do (q). In these cases, 
the devisee may, in the exercise of his inherent right of 
alienation, either sell or mortgage the lands devised to 
him ; but if legacies only are charged thereon the pur- 
be raised through the instm- (m) 22 & 23 Vict. c. 35. 
mentalit J of a sale by the devisee, (n) lb. ss. 14, 15. 
and that the devisee is the person, (o) lb. s. 16. 
and the only person, that can {p) lb. s. 17. 
make a legal title. (q) lb. s. 18. 
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oliaser or mortgagee is bound to see his money duly 
applied in their payment (r) . But if the testator's debts 
are charged on the lands, then, whether there be lega- 
cies also charged or not, the practical impossibility of 
obliging the purchaser or mortgagee to look to the 
payment of so uncertain a charge exonerates him from 
.all liability to do more than simply pay his money to 
the devisee on his sole receipt («). 

So far as real estate is concerned, a will does not 
require to be proved, but a will of personalty must be 
proved ; and the Act to amend the Law relating to Pro- 
bates and Letters of Administration in England (t) pro- 
vides for the citation before the court of the heir at law 
of the testator and the devisees of his .real estate, and 
such heir and devisees, when cited, will be bound by the 
proceedings (u). 

It will be borne in mind, that what has hitherto been 
said in these pages upon the subject of devise has been 
with reference to the law as it has stood since the 
1st of January, 1838, when the Wills Act came into 
operation. 

At the time of the passing of this act, the law re- 
lating to wills of freehold estate was regulated by the 
Statute of Wills (v) and the Statute of Frauds (m?), and 

(r) Som V. JHbrw, 2 Sim. & Stu. (t) 20 & 21 Vict. c. 77. 

448 ; Wms. Real Assets, p. 63. (u) lb. ss. 61, 62, 63. 

(«) Wms. Beal Assets, pp. 62, (v) 32 Hen. 8, c. 1, explained 

63; Corsery. Cartwriffht, 8 L. K, by 34 & 35 Hen. 8, c. 6. 
Ch. 971 ; 7 L. R., H. L. 731. («;) 29 Car. 2, c. 3. 
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these statutes still regulate wills dated prior to the 1st 
of January, 1838. 

By virtue of these statutes, a devising power was 
conferred over all freehold lands (a?) which a testator 
possessed at the time of making his will, and such will 
was to be attested by three or four credible witnesses, 
and a bequest to a witness, or to the wife or husband 
of a witness, made such witness incredible, and the will 
became invalid if one of the three attesting witnesses 
took any beneficial interest thereunder. With a view to 
remedy this, an act [y) was passed, by which a witness 
to whom a gift was made was rendered credible and 
the gift only declared void, but the act did not extend 
to the case of a gift to the husband or wife of a wit- 
ness, and such a gift therefore rendered the whole will 
void(s). 

The Statute of Wills did not extend to copyhold or 
customary estates or to personal property, and until the 
passing of the Wills Act, a will of copyholds or of per- 
sonal property did not require aii attestation ; and a 
testamentary instrument was supported, if reduced to 
writing by the testator's direction in his lifetime, even 
though the signature might be wanting (rt). In some 
places there was a special custom to devise customary 

{x) The Stat, of Wills autho- tion of those of copyhold tenure, 

rized the disposition of two- thirds into lands of socage tenure, 
only of land held by knight ser- {y) 25 Geo. 2, c. 6. 

▼ice, but the stat. of 12 Car. 2, c. (z) 1 Jarm. on Wills, 66. 

24 , abolished that tenure and con- [try lb, 81. 

verted all lands, with the excep- 

8. D 
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freeholds, and even copyholds, directly by Trtll, and the 
particular formalities to be observed were prescribed by 
the custom ; but generally copyholds could only be dis- 
posed of by will by the surrender made by the testator 
in his lifetime to the use of his will, and any person to 
whom the estate might afterwards be given by will 
would then be entitled to be admitted on the testator's 
death pursuant to the surrender and will. This was a 
general custom applicable to all copyholds, and a special 
custom to the contrary could not be supported (S). 

In order to remedy the evil which frequently arose 
in consequence of neglect to surrender to use of a will, 
an act (c) was passed, by which a devise of copyholds 
without any surrender to the use of the will was ren- 
dered as valid as if the surrender had been made, but 
customary freeholds were not within the act. An equit- 
able interest in copyholds and customary freeholds might 
however be given by will, whether the legal estate might 
be given or not (d). 

. Until the Wills Act (<?), rights of entry were not de- 
visable (/), neither were estates pur autre vie; nor was 
real property which a testator acquired after the date of 
his will, unless the will were republished ; and, conse* 

(b) JPike V. Wkitey 3 Br. Ch. 299 ; Davie v. Beversham, 3 Cha. 
Ca. 286 ; Church v. Mundy^ 16 Rep. 4. 

Ves. .396 ; Doe v. Suntingdoni 4 {e) 1 Vict. c. 26. 

East, 271. (/) Goodright v. Forrestery 8 

(c) 65 Geo. 3, c. 192. JSast, 664 ; 1 Taunt. 678 ; Doe t. 
{d) Massey v. GrilUy Ambl. SaUy 2 Dowling & Ryl. 38. 

299; Doe v. Danvers^ 7 East, 
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quently, lands purchased after the date of the will did 
not pass without a republication, but would descend to 
the heir (g). And a testator having devised lands by 
his will, and afterwards disposed of them, they would 
not, on returning to his possession again, become sub- 
ject to his will without a republication (^), the Statute 
of Wills regarding a will as a present conveyance ; and 
a generar devisee of lands took those lands only not 
otherwise disposed of, in the same manner as if they had 
been specifically devised to him : and if a devisee of 
lands died in the lifetime of the testator, the residuary 
devisee could not claim such lands, but they would 
descend to the heir-at-law. 



Section 3. 

EntaiL 

The rule against perpetuities prevents the destination 
of an estate from being restricted for a longer period 
than a life or lives in being and twenty-one years after- 
wards, as also the period allowed for gestation if exist- 
ing («). The restriction on alienation is effected by 
limiting the estate to a living person for life, making 
the imbom children of such person tenants in tail ; and 
such an estate, if left to itself, will devolve in a regular 

{jg) 1 Jarm. on Wills, 687, (t) Feame on Contingent He- 

ist el. mainders, 430; CadellY. FaUner^ 

(A) iJ. 130. 7 BUgh, N. S. 202. 

d2 



36 INCIDENTS OF TITLE. [CH. II. § 3^ 

course of descent as long as the posterity of the tenant 
in tail continues. 

The course of descent, however, seldom remains im* 
disturbed for any length of time; the tenant in tail 
usually on the death of the tenant for life^ if not before,, 
availing himself of the power he possesses of placing 
the estate under his immediate control. This object 
was, previously to the Act for the Abolition of Finea 
and Recoveries (A;), attained by means of suffering a 
«coye>7_or kyjiBg a fine. 

A recovery not only barred the issue of the tenant in 
tail, but also the persons entitled in reversion or re- 
mainder expectant on the determination of the estate 
tail ; but it was necessary in the case of a recovery to 
obtain the concurrence of the immediate tenant of the 
freehold. 

A fine, however, might be levied without such con- 
sent, and it would effectually bar the right of the issue 
of the tenant in tail, but on failure of such issue the 
reversioner or remainderman would become entitled, 
as their rights were not defeated by this species of 
assurance. 

Since the passing of the Act for the Abolition of 
Fines and Recoveries, which took effect from the 31st 
of December, 1833, every actual tenant in tail, whether 
in possession, remainder, contingency or otherwise, has 
power to dispose (in the manner directed by the act), 
for an absolute estate in fee simple, or for any less 

{7c) 3 & 4 Wm. 4, c. 74. 
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estate, of lands entailed, saying the rights of p ersons in 
Tespeot of estates prior to the estate tail (/) ; but a con- 
tract for the sale of lands entailed, not completed in the 
lifetime of the tenant in tail, wiU be void as against the 
issue and those entitled in reversion or remainder {m) ; 
neither can an entail be barred with respect to estates 
iail granted by the crown as the reward of public ser- 
vices (n) ; or an entail ex provisione viri, under a settle- 
ment made before the passing of the act, without the 
essent theretofore required ; but as to settlements made 
since the passing of the act the exception has been 
©.bolished. The act also prohibits a tenant in tail 
after possibility of issue extinct from barring the en- 
tail (o). 

Power is also given to persons who would have been 
tenants in tail if the entaQ had not been barred and 
converted into a base fee, to dispose of the lands so as 
to enlarge the base fee into a fee simple absolute, but 
not to afEect prior estates (p). 

A disposition by a tenant in tail by way of mortgage, 
or for any other limited purpose, is an absolute bar in 
equity and at law to the extent of the estate created 
against all persons who, under the act, can be barred, 
notwithstanding any intention to the contrary may be 
expressed or implied in the deed (q). 

(/) 3 & 4 Will. 4, c. 74, s. 15. («) 3 & 4 Will. 4, c. 74, s. 18, 

(w) Bac. Abr. tit. "Estate in (o) lb. 

TaU; " 3 & 4 WiU. 4, o. 74, s. 40. {p) lb. s. 19. 

(q) lb. 8. 21. 
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The act abolishiiig fines and recoveries has introduced 
the office of protector, which generally exists during the 
continuance of those estates which may precede an estate 
tail. 

If at the time when there shall be a tenant in tail 
under a settlement, there shall be under the same settle- 
ment any estate for years determinable on a life, or any 
greater estate (not being an estate for years), prior to 
the estate tail, then the owner of the prior or first estate,, 
or who would have been so if no absolute disposition 
thereof had been made, shall be the protector of the 
settlement, and shall, for the purposes of the act, be 
deemed the owner of such prior estate, although the 
same may have been charged or encumbered, and al- 
though all the rents be exhausted or required for the 
payment of the incumbrances on such prior estate, and 
although such prior estate may have been absolutely 
disposed of by the owner, or by his bankruptcy or in* 
solvency, or by any other act or default of such owner* 
An estate by the curtesy in respect of such estate tail, 
or of any prior estate created by the same settlement, 
is to be deemed a prior estate, and a resulting use or- 
trusts to or for the settlor is to be deemed an estate 
under the same settlement (r). 

The act also provides for making each owner of an 
undivided share the protector of such share (s) ; so that 
if there are two tenants in tail, each may alone acquire 

(r) 3 & 4 Wm. 4, 0. 74, s. 22. («) Ih, s. 23. 
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the fee in his moiety by virtue of the statute (t) ; and 
the husband and wife are made protectors where the wife, 
if single, would have been the protector in respect of a 
prior estate, unless settled to her separate use, in which 
case she alone is to be the protector (u) ; but where an 
estate is limited by a settlement by way of confirmation, 
or where the settlement merely has the effect of restoring 
the estate, such estate is, so far as regards the protector 
of the settlement, to be deemed an estate subsistkig 
tmder such settlement (t?). But a lease at a rent created 
or confirmed by a settlement shall not make the owner 
of it the protector (w?), nor shall a woman in respect of 
dower (x) ; or a bare trustee, executor, administrator or 
assign be the protector ; but where there is more than 
one estate prior to an estate tail, and the owner of such 
estate is thus excluded from being protector, the person 
who, if such estate did not exist, would be protector, 
will be such protector (y). 

A settlor entailing lands is empowered to appoint any 
person or number of persons, not exceeding three, to be 
protector in lieu of the person who would have been 
the protector if there had been no such appointment (z). 

Should the protector be a lunatic, the lord chancellor, 
or other person for the time being entrusted with the 
care of lunatics, will be the protector in the place of 
such limatic(a), 

(0 Church V. Mwarda, 2 Bro. [x) lb, s. 27. 

C. O. 180. (y) lb, 8. 28. 

(«) 3 & 4 Wm. 4, c. 74, 8. 24, (z) lb. a. 32. 

{v) lb. 8. 26. («) lb. 8. 33. 
(iv)Ib.a,2Q, 
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No actual tenant in tail not having the remainder or 
rerersion in fee immediatelj expectant on his estate tail 
under a settlement, where there is a protector, can dis* 
pose of the estate to the full extent authorized by the 
act without the consent of the protector ; but he maj^ 
without such consent, dispose of the estate against all 
persons who, by force of any estate tail which shall be 
Tested in or might be or have been claimed by him, 
shall claim the lands (6), and though the estate be con- 
verted into a base fee, yet, so long as there is a pro- 
tector, his consent is requisite to the power of disposition 
given by the act. But where the tenant in tail be- 
comes entitled to the reversion in fee, the base fee be- 
comes enlarged into a fee simple (c). 

The power and discretion of the protector as to his 
consent is absolute, and cannot be controlled, and any 
agreement entered into by him to withhold his consent 
is void, nor can his giving his consent be deemed a 
breach of trust {d). Neither are the rules of equity in 
relation to the dealings and transactions between a donee 
of a power, and any object of the power in whose favour 
the same may be exercised, to apply to this case (e). 

The disiK>Ln for banJng TeLe tail must be by 
deed, and no disposition by will, or resting on contract, 
will be of any avail; and such deed (except a lease not 
exceeding twenty-one years at a rack rent, or not less 
than five-sixths of a rack rent) will be inoperative unless 

(b) 3 & 4 Will. 4, c. 74, 8. 34. (d) lb, s. 36 ; and see 11 Sim. 

{c) lb. ss. 35, 39. 527. 

(e) 3 & 4 Will. 4, c. 74, s. 37. 
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enrolled in chancery within six months (/). And the 
concurrence of the husband of every married woman, 
being a tenant in tail, is necessary, and the deed must be 
acknowledged as in other cases (g) ; and the acknowledg- 
ment of a disentailing deed by a married woman may 
be taken subsequently to the enrolment of the deed, and 
•after the expiration of the six months limited for enrol- 
ment {h). 

The protector's consent is to be given by the same 
assurance by which the disposition is eilected, or by 
another deed executed on or before the day on which 
tbe assurance is made, and the protector cannot re- 
voke his consent (t). If the consent is given by a dis- 
tinct deed, it must be enrolled at or before the time 
when the assurance of the tenant in tail is enrolled (A) ; 
and a married woman, who is protector, may consent to 
a disposition by the tenant in tail as if she were a/eme 
sole (1). 

Copyholds^ are^ within the acj ; but a disposition of 
an estate at law is tobe made by surrender, and of an 
equitable estate by surrender or deed. Where the con- 
sent is given by deed, it must be executed by the pro- 
tector and produced to the lord of the manor at or 
before the time when the surrender is made by which 
the disposition is effected, and then entered on the court 



(/)3&4Wm.4,o.74,ss.40,41. (t) 3 &4'Wm.4, o, 74, 88.42,44, 

(y) lb, a, 40. {k) lb. s. 46. 

{h) Ex parte Tavemer^ 1 Jur. (/) lb, 8. 45. 
IT. S. 1194. 
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rolls. And if such consent is not given by deed it must 
be given to the person taking the surrender by which 
the disposition is effected (m). 

Equitable tenants in tail of copyholds are empowered 
to dispose of their interests by deed, in the same manner 
as freeholds, and the deed must be entered on the court 
rolls ; and if a protector consent by a distinct deed, such 
deed must be executed by the protector on or before the 
day on which the disposition is executed by the equit- 
able tenant in tail, and must be entered on the court 
rolls of the manor (n), 

A disposition by a tenant in tail of either legal or 
equitable estate in copyholds requires enrolment on the 
court rolls only (o), and must be entered on the court 
rolls within six months after its execution {p). 

Where an actual tenant in tail of lands becomes 
bankrupt, the commissioner acting in execution of the 
fiat is empowered by deed to dispose of the lands for 
the benefit of his creditors for such an estate therein 
as the tenant in tail might have disposed of if he had 
not been bankrupt ; and if there is a protector of the 
settlement, the commissioner can only dispose of such an 
estate as the tenant in tail could have disposed of if the 
protector refuses his consent (^). Where the bank- 
rupt is entitled to a base fee, the commissioner may 
dispose of it by deed if there is no protector, and by 

(m) 3 &4Will.4, 0.74,88.51,62. (p)H(mywood v. Foster, 3a 

(») lb, 8. 63. Beav. 1 ; Gibbon v. Snape, 2 N^ 

(o) lb, 8. 64. B. 663. 

(q) 3 & 4 WiU. 4, c. 74, 8. 56. 
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Budi disposition the base fee shall be enlarged into as 
large an estate as the same could have been enlarged 
into, at the time of the disposition, by the person entitled 
if he had not been bankrupt (r). And the act provides 
for the commissioner standing in the place of the tenant 
in tail, so far as regards the consent of the protector («). 
And the deed executed by the commissioner and by the 
protector to a settlement must be enrolled within the 
time and in manner provided for in ordinary cases {t)» 

Base fees created by the disposition of, or sold or 
disposed of by, the commissioner on there ceasing to be 
a protector, will be enlarged to the same estate into 
which the same could have been enlarged if there had 
been no such protector (w). 

The act also provides for the confirmation of voidable 
estates created by a tenant in tail, or by the commis- 
3ioner in the case of a bankrupt tenajit in tail, in favour 
of purchasers for a valuable consideration, but not a^ 
against purchasers for value without express notice of 
suoh voidable estates {v). 

It is also provided that the disposition by the com- 
missioner shall, if the bankrupt tenant in tail be dead, 
have the same operation in certain cases as if he were 
alive (w). 

A disposition by the commissioner of copyhold lands 
where the estate is not equitable is to have the same 
operation as if the lands had been surrendered into the 

(r) 3 & 4 Wm. 4, c. 74, s. 67. (m) lb. ss. 60, 61. 

(«) lb, s. 68. {v) lb. 8S. 38, 62. 

(0 Jb. 8. 69, (w) lb. 8. 66. 
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hands of the lord ; and the person to whom such lands have 
been disposed of may claim to be admitted on paying the 
fines, fees and dues which could have been demanded if 
the lands had actually passed by surrender (a?). 

"The Bankruptcy Act, 1869" (y), empowers the 
trustee (who is substituted by the act for the creditors* 
assignee of former acts) to deal with any property to 
which a bankrupt is entitled as tenant in tail in the 
same maimer as the bankrupt might have dealt with 
the same ; and it is enacted that sections 56 to 73, both 
inclusive, of the Act for the Abolition of Pines and 
Recoveries shall extend and apply to the proceedings 
in bankruptcy under the Bankruptcy Act as if those 
sections were there re-enacted and made applicable in 
terms to such proceedings (z). 

The Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), 
which comes into operation on the 1st of January, 1884, 
sect. 169, repeals the Bankruptcy Act of 1869 ; but by 
sect. 56, sub-s. 5, the above provision of the Bank- 
ruptcy Act, 1869, is re-enacted. 

In cases where a person would be tenant in tail of 
lands directed to be purchased, if the money is to be 
produced by the sale of other lands, of whatever tenure 
those lands, and if not, the money is directed to be 
treated as the lands to be purchased ; and if the lands 
directed to be sold axe not copyhold, the provision? of 
the act are to apply as if the lands directed to be pur- 
chased were to be freehold and were actually purchased 

{x) 3 & 4 Wm. 4, c. 74, s. 66. (a) lb. s. 25. 

(y) 32 & 33 Vict. c. 71. 
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and settled; and where the lands dilrected to be sold 
are copyhold, the provisions are to apply as if the lands 
to be purchased were to be copyhold and actually pur- 
chased and settled ; and, in the case of money, as if the 
same were to be laid out in the purchase of freeholds 
and they were actually purchased and settled; but. 
leaseholds for years and money are to be treated as. 
personal estate as to the person in whose favour the 
disposition is made {a) ; find the act provides for the 
manner in which such leasehold lands and money shall 
be assigned and disposed of in the case of bankruptcy (5). 
In the case of an entailed estate pur autre vie^ the 
quasi tenant in tail may bar his issue and all remainders 
by an ordinary conveyance, without enrolment under 
the act (c) ; but even a quasi entaQ cannot be barred 
by will {d). If the estate tail is in remainder expectant 
on an estate for life, the concurrence of the tenant for 
life is necessary to bar the subsequent remainders (e), 
but the tenant in tail can bar himself and his issue 
without such concurrence (/) ; and the renewal by the 
tenant in tail of a lease for lives will bar both the entail 
and remainders over, even though the surrendered lease 
may be vested in trustees who do not concur in tho 
surrender (^). 

(a) 3 & 4 Will. 4, c. 74, s. 71 ; {e) lb, ; Wa%tmy v. Chappell, a 

Jie Smythe, 3 Myl. & Kee. 249. Bro. P. C. 63, Tom. ed. 

(*) 3 & 4 Will. 4, c. 74, s. 71. (/) Allen v. Allen, 2 Dru. & 

(c) Feame on Contingent Ke« War. 326. 

mainders, 495. (^) Campbell y. Sandy st, Sch. 

(rf) Allen v.. Allen, 2 Dru. & & Lef. 295 ; Grey v. Mennoeh, % 

War. 326. Eden, 339. . 
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The two following sections of the Act for the Limita« 
tion of Actions and Suits relating to Eeal Property {h) 
may be appropriately quoted here, which, so far as these 
sections are concerned, is to be construed with the Heal 
Property Limitation Act, 1874 (t). When the right of 
a tenant in tail of any land or rent to make an entry 
or distress, or to bring an action to recover the same, 
shall have been barred by reason of the same not 
having been made or brought by the period limited by 
the act which shall be applicable in such case, no such 
entry, distress or action shall be made or brought by 
any person claiming any estate, interest or right which 
such tenant in tail might lawfully have barred {k). 

When a tenant in tail of any land or rent, entitled to 
recover the same, shall have died before the expiration 
of the period limited by the act, which shall be applic- 
able in such case for making an entry or distress, or 
bringing an action to recover such land or rent, no 
person claiming any estate, interest or right which such 
tenant in tail might lawfully have barred shall make an 
entry or distress, or bring an action to recover such land 
or rent, but within the period during which, if such tenant 
in tail had so long continued to live, he might have 
made such entry or distress or brought such action (/). 

The Eeal Property Limitation Act, 1874 (fw), after 
repealing a similar enactment in the former limitation 

(A) 3 & 4 WiU. 4, c. 27. . (/) lb. s. 22. 

(») 37 & 3S Vict. c. 57, s. 9. (;») 37 & 38 Vict. c. 57. 

{k) 3 & 4 Will. 4, c. 27, s. 21. 
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a.ct {n)f provides that when a tenant in tail of any land 
or rent shall have made an assurance thereof, which 
shall not operate to bar an estate or estates to take effect 
-after or in defeasance of his estate tail, and any person 
shall by virtue of such assurance, at the time of the 
execution thereof or at any time afterwards, be in pos- 
session or receipt of the profits of such land or be in 
receipt of such rent, and the same person or any other 
person whosoever (other than some person, entitled to 
such possession or receipt in respect of an estate which 
shall have taken effect after or in defeasance of the 
•estate tail) shall continue or be in such possession or re- 
oeipt for the period of twelve years next after the com- 
mencement of the time at which such assurance, if it 
had then been executed by such tenant in tail or the 
person who would have been entitled to his estate tail 
if such assurance had not been executed, would, without 
the consent of any other person, have operated to bar 
such estate or estates as aforesaid, then, at the expiration 
of such period of twelve years, such assurance shall be 
and be deemed to have been effectual as against any 
person claimiag any estate, interest or right to take 
offect after or in defeasance of such estate tail (o). 

By virtue of a statute of the reign of Henry the 
8th {p)y a tenant in tail could make a lease of lands, 
commonly let to farm for twenty years before, for a 
term not exceeding twenty-one years, or three lives, 

(n) 3 & 4 WiU. 4, o. 27. (p) 32 Hen. 8, c. 28, 

(o) 37 & 38 Vict. c. 67, s. 6. 
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from the daj of making thereof, and the accustomed 
rent was to be reserved thereunder. 

The Act for the Abolition of Fines and EecoYeries (q) 
empowers a tenant in tail in possession to make leases 
by deed, without enrolment, for any term not exceeding 
twenty-one years, to commence from the date of the 
lesLse, or from any time not exceeding twelve calendar 
months from the date of the leasQ, reserving a rent 
which at the time of granting the lease, shall be a rack 
rent, or not less than five-sixths of a rack-rent (r). 

And the Settled Estates Act («), which repealed the^ 
above-mentioned statute of Henry the 8th, enacts, as to 
settlements made after the first ofNovember, 1856, that 
any person entitled to the possession or receipt of any 
rents or profits of any settled estates for an estate for 
life or for any greater estate, may demise the same from 
time to time (unless the settlement shall contain a 
declaration to the contrary) for any term not exceeding 
twenty-one years, in such manner as by the act ia 
prescribed {t). And the Settled Estates Act, 1877 
(40 & 41 Vict. c. 18), contains a similar provision. 



Section 4. 

Dower. 
The right to dower, so far as regards women mamed 
since the 1st of January, 1834, is regulated by the Act 

{q) 3 & 4 WiU, 4, c. 74. (s) 19 & 20 Vict. c. 120. 

(r) lb, 88. 15, 40, 41. (0 lb. 8S. 32, 33. 
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to amend the Law relating to Dower (tt), which pro- 
vides that when a husband dies beneficially entitled to 
land for an interest which shall not entitle his widow to 
dower out of the same at law, and such interest, whether 
wholly equitable or partly legal and equitable, shall be 
an estate of inheritance in possession, or equal to an 
estate of inheritance in possession (other than an estate 
in joint tenancy), then his widow shall be entitled in 
equity to dower out of the same land {v). 

Where a husband shall have been entitled to a right 
of entry or action in any land, and his widow would be 
entitled to dower out of the same if he had recovered 
possession thereof, she* is to be entitled to dower out of 
the same, although her husband shall not have reco- 
vered possession thereof, provided that such dower be 
sued for or obtained within the period during which 
such right of entry or action might be enforced (w). It 
will thus be seen, that the widow must make her claim 
within the time allowed by the Acts for the Limitation 
of Actions and Suits relating to Real Prop^y (ai). 

The widow will not be entitled to dower out of any 
land which shall have been absolutely disposed of by 
the husband in his lifetime or by his will (^), and all 
partial estates and interests, and charges created by 
any disposition or will of a husband, and all debts, in- 
eumbrances, contracts and engagements to which his 

(m) 3 & 4 Wm. 4, c. 106. (a:) 3 & 4 WiU. 4, o. 27 ; and 

(v) 3 & 4 VTiU. 4, 0. 105, s. 2. 37 & 38 Vict, c, 57. 

<tr) Ib.B,Z. (y) 3 & 4 WilL 4, c 105, s. 4. 

S. £ 
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land shall be subject or liable, will be Tslid and efieotual 
as against the right of his widow to dower (z). 

The husband may also, either wholly or partially^ 
deprive his wife of her right to dower by a declaration 
for that purpose made by him by any deed or by his 
will (a), which declaration, if contained in a conveyance, 
will be effectual even though the purchaser may not 
execute it (&). But in a case where a husband had pur- 
chased property before the year 1834, which was con- 
veyed to him to the usual uses to bar dower, and the 
conveyance contained a declaration that his present or 
any future wife should not be dowable, it was held that 
his widow, to whom he was married after the 1st of 
January, 1834, was entitled to dower (c). 

If the husband devises land to his widow, out of 
which she is dowable if the same had not been devised 
to her, her right to dower out of any of the lands of her 
husband is destroyed, unless the will provide to the 
contrary (d). But a gift of personalty for the benefit 
of the widow, or of lands not subject to dower, will not 
defeat the right of the widow unless a contrary intention 
be declared by the will (e). And the Dower Act pro- 
vides, that nothing therein contained shall prevent a 
court of equity from enforcing any covenant or agree- 
ment entered into by the husband not to bar the right 

(«) 3 & 4 Will. 4, c. 106, 8. 5. (e) Fry v. NobU^ 20 Beav. 698 ; 

(a) lb. 88. 6, 7, 8. 7 De G., M. & G. 687 ; Clarlu v. 

(J) FairUy v. IWAr, 27 L. E., Franklin, 4 K. & J. 266. 
Ch. 28. W 3 & 4 WiU. 4, o. 106, 8. 9, 

[e) lb. 8. 10. 
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of his widow to dower out of his lands or any of 
them (/). 

It will have been noticed, that the Dower Act only 
affects the rights of women married since the 1st of 
January, 1834, the rights of women married previously 
to that time remaining unaffected by the act. These 
rights rest on a firmer basis, and a woman cannot be 
barred of her dower without her consent. Until the 
Act for the Abolition of Fines and Recoveries (^), such 
bar was effected by means of a fine under which the 
wife was separately examined, and this method has now 
been superseded by the execution and acknowledgment 
in the manner prescribed by the act of the assurance of 
the property. 

Dower under the old law, unless barred by one or 
other of the modes presently mentioned, attached in re- 
spect of all lands and tenements of which the husband 
became solely seised at any time during the coverture 
in fee simple or fee tail to which any issue which the 
wife might have had might possibly have been heir (A) ; 
but it has been held, that a widow was not entitled to 
dower out of property which might go to the heir if 
personal in its nature («), or out of real estate, which, 
in equity, would go as personal estate (k) ; and it has 
been held to attach to an estate tail, even though the 
husband die without issue (Q, and also to a base fee 

(J) lb. B. 11. {k) Fhillips V. Phillips, 1 My. 

(y) 3 & 4 Wm. 4, c. 74. & Ke. 649. 

(h) Blac. Com. 131. (Q Faine'a case, 8 Go. Bep. 36 a. 



(i) 1 Bro. 0. 0. 877. 
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during its oontinuanoe (m), and seisin in law was as 

effectual as seisin in deed in order to render the wife 

entitled to dower. 

a£ao £y Dower is barred by a woman eloping from her hus- 

A un>LCJL , "band, unless he is reconciled to her (w) : but a divorce 

^^^ ^InensA et thorOj or (as it is now called) a judicial 

separation, will not bar dower (o) ; and if a doweress 

detain the evidence of title from the heir, she will be 

barred until she restore it {p) ; and until the recent a^t 

abolishing forfeiture for treason (^), the widow of a 

traitor was barred of dower (r). 

Dower is also barred by jointure («) ; but such 
jointure must take effect in possession immediately 
on the death of the husband, and must be at least for 
the life of the wife (^), and be made to the widow 
direct and not in trust for her, and it must appear by 
the deed creating the jointure to be in satisfaction of 
the whole dower (w). If the jointure be made after 
marriage, the wife may elect between her dower and 
her jointure {v) ; and if evicted from the jointure she is 
entitled to fall back upon her dower {w) ; and where the 
jointure is relied on in bar of dower a satisfactory title 
to the jointure land must be shown {x), 

(m) Loe d. Neville v. Rivers, 7 (r) 5 & 6 Edw. 6, o. 11, s. 13. 

Tr. 276. («) 27 Hen. 8, c. 10. 

(«) 2 Inst. 436; Eetherington \t) Co. Litt. 36 b. 

V. Graham^ 6 Bing. 136. (w) Tinney v. Tinney, 3 Atk. 3. 

(o) Co. Litt. 33 a, 33 b. {v) Eoper's Husband and Wife, 

(p) Ann BedingJUWa ease, 9 468. 

Bep. 166. («7) 27 Hen. 8, o. 10, s. 7. 

(j) 33 & 34 Vict. 0. 23. (x) Bart, V. & P. 614. 
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It was and still is the practice, in cases in which 
dower would attach under the old law, for a purchaser 
to take a conveyance of lands to uses to bar dower, 
which in old conveyances will be found to be as follows. 
The conveyance was made to the purchaser and his 
heirs, to the use of the purchaser and a trustee ; the 
estate of the trustee being in trust for the purchaser. 
But this method was somewhat objectionable, as, in the 
event of the death of the trustee in the lifetime of the 
husband, he became solely seised, and dower attached ; 
and so long as the trustee lived his concurrence was 
necessary in any disposition of the property. To 
remedy these objections the ordinary form of uses to 
bar dower have become introduced, and by which a 
grant is made to the purchaser and his heirs to such 
uses as he shall appoint, and in default of appointment 
and so far as same should not extend to the use of the 
purchaser and his assigns during his life without im- 
peachment of waste, with remainder to the use of a 
trustee, his executors, administrat6rs and assigns during 
the life of the purchaser in trust for him and his 
assigns, with remainder to the use of the purchaser, 
his heirs and assigns; and if the purchaser exercise 
the power of appointment to him reserved under these 
xises, the concurrence of the dower trustee is unneoes- 
sary ; and in a case where the exercise of the power 
was omitted, an objection on the ground of non-con- 
ourrenoe by the trustee was considered by the court to 
be frivolous (y). 

(y) CoUard v. Boe, 4 De G-. & J. 625. 
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If a term existed in lands to whioh dower attached^ 
and such term was created prior to the seisin of a ven- 
dor thereof, or prior to his marriage, he could procure 
an assignment of the term to be made to a trustee for 
the. purchaser, and thus defer the right of his wife to 
dower until the expiration of the term {z). 

Dower by the old law was not subject to the husband's 
debts, even though due to the crown and contracted 
during the coyerture (a) ; but it became, as we have 
seen, before the act (b) abolishing forfeiture for treason^ 
forfeited in cases of treason. Jointure, on the other 
hand, was not affected by either of these circumstances, 
nor was the jointure impeached by the elopement or 
adultery of the wife (c). 

The Settled Estates Aot{d) empowers a tenant in 
dower to grant leases for a term not exceeding twenty- 
one years. And the Settled Estates Act, 1877, 40 & 41 
Vict. c. 18, contains a similar provision. 



Section 6. 

Freebench, 

Dower does not attach to copyhold lands, but some- 
what similar in character is freebench, which is regu- 
lated by the custom of the manor of which the lands are 

(a) TouIminY,Steere,3Mer,2lO; (c) Co. Litt. 37 a; Sidneif v» 

Doe d. Clai/ v. Jones, 13 Jur. 824. Sidney, 2 P. Wms. 277. 

(a) Co. Litt. 31 a. {d) 19 & 20 Vict. o. 120, s. 32. 
{b) 33 & 34 Vict. c. 23. 
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holden. By the custom of most manors, the right to 
freebenoh does not usually attach until the decease of 
the husband (e), and, consequently, he has in his life- 
time complete power over the estate independently of 
the wife's concurrence ; and a contract for sale will be 
enforced against the wife if the husband die before the 
sale is completed (/). 

Freebench usually consists of a life interest in a third 
of the lands, though it sometimes extends to a life in- 
terest in the entirety {g)j and is paramount to the debts 
of the husband (h). 



Section 6. 

Curtesy, 

This right attaches in respect of such lands or tene- 
ments as a wife dies p osses sed and of which she wfiw 
actually seised in deed during the coverture in fee 
simple or fee tail, or as tenant in common or in copar- 
cenary, though not of land held in joint tenancy or of a 
reversion or remainder which does not fall into posses- 
sion during the coverture, and it also attaches to the 
equitable estates of the wife. But to entitle the hus- 
band to curtesy, there must have been issue of the mar- 
riage bom alive during the life of the wife which might 

(«) 2 Watk. Cop. 73. {g) 1 Scriv. Cop. 89. 

(/) Hinton v. ITinton, 2 Ves. (A) Spytr v. Bi/ate, 20 Beav, 

631; Brown v. Handle, 8 Yes. 621. 
Jan. 256. 
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possibly have inherited the estate (i), and the marriage 
must not have been void or avoided by a divorce (k). 

Curtesy will also attach in respect of an equity of 
redemption (/) and to an estate limited to a wife for 
her separate use (m). 

Curtesy does not attach to copyhold lands, except 
by force of a special custom (o). This right attaches 
only to such lands of a wife which do not come within 
the Married Women's Property Act, 1882, but the old 
J law will still prevail as to the lands of women married 
before the 1st January, 1883, or of which no disposition 
may have been made by a wife under the powers con- 
ferred on her by the act. 

The Settled Estates Act (o) enables a tenant by the 
curtesy to lease the lands for twenty-one years, subject 
to the restrictions contained in the act .(/?). And the 
Settled Estates Act, 1877, contains a similar provision. 

Section 7. 

Succession Duty. 

Closely connected with those incidents of title just 
treated of is the duty imposed by the Succession Duty 
Act(5'), wbioh is to be taken as having come into 

(») Co. Litt. 29 a. («) Watk. Cop. 71. 

{k) Rennington v. CoUy Noy, 29. (o) 19 & 20 Vict. c. 120. 

(l) Osborne Y, Scarf et I Atk.60d. {p) 23. s. 32. 

(m) Roberts v. Dixwell, 1 Atk. , {q) 16 & 17 Vict. c. 51. 
607. 
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operation on the 19th day of May, 1853, under which 
every past or future disposition of property, by reason 
whereof any person has or shall become beneficially 
entitled to any property, or the income thereof, upon 
the death of any person dying after the time appointed 
for the commencement of the act, either immediately or 
after any interval either certainly or contingently, and 
either originally or by way of substitutive limitation ; 
and every devolution by law of any beneficial interest 
in property or the income thereof upon the death of any 
person dying after the time appointed for the com- 
mencement of the act to any other person in possession 
or expectancy, shall be deemed to have conferred or to 
confer upon the person so entitled by reason of any 
such disposition or devolution a succession (r) ; and a re- 
version which vests before the act, but does not come 
into possession until after the commencement thereof, is 
liable to duty (s). This section (second) has also been 
held to apply to all cases of succession which do not 
come within any other section of the act (t). The bene- 
ficial interest, however, must be an interest to which the 
successor has been entitled in possession ; it must not be 
a mere apparency (w). 

When persons have property vested in them jointly 

(r) lb. 8. 2. (t) Be Lovelace, 4 De G. & J. 

(«) Wilcox V. Smith, 4 Drew. 340; Att.'Gen.y, Gardner, ZlTi, 

40; Att.^Gen. y. Ld. Middleton, J., Ex. 84. 

3 H. & N. 126 ; Att.-Gen, v. («) Lord Advocate v. Stevenson^ 

OeU, 3 H. & C. 615 ; King v. 1 L. R., H. L. S. C. 411. 
Jarma/n, 14 L. R, Eq. 357. 
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by a title not conferring a succession, any interest accru- 
ing by surviyorsldp is deemed a succession (f). 

When a person has a power of appointment under a 
disposition of property taking effect on the death of a 
person dying after the time appointed for the com- 
mencement of the act, he shall, in the event of his 
making an appointment thereunder, be deemed to be 
entitled at the time of exercising the power to the in- 
terest appointed as a succession derived from the donor 
of the power ; and where a person has a limited power 
of appointment under such a disposition, the person 
taking the appointed property wiU be deemed to take 
the same as a succession derived from the person exer- 
cising the power as predecessor («?). 

Where the property is. subject to a charge, estate or 
interest determinable by death or at any period ascer- 
tainable only by reference to death, the increase of 
benefit accruing to any person on the extinction or 
determination of the charge will be deemed a succession 
accruing to the person then entitled beneficially to the 
property or the income thereof {x) ; but a person entitled 
at the commencement of the act to real property subject 
to leases for lives, or for years determinable on life, is 
not liable to duty in respect of the determination of 
such leases in the event of the same occurring in his 
life {y). 



{v) 16 & 17 Vict. c. 61, 8. 3. 
{w) lb, B. 4. 



(«) ii^. fi. 5; Att.'Oen, v. XTpUm^ 
1 L. R., Ex. 224. 
(y) lb. s. 6. 



•C'H. TT. § 7.] SUCCESSION DWY, 69 

Where any disposition of property not being a sale, 
and not conferring an interest expectant on death on 
the person in whose favour the same shall be made, is 
accompanied by a reservation or assurance of or con- 
tract for any benefit to the grantor or any other person 
for life, or for any period ascertainable only by refer- 
ence to death, such disposition will confer, at the time 
-appointed for the determination of such benefit, an in- 
•orease in such beneficial interest in such property as 
a succession equal in annual value to the yearly value 
of the benefit so reserved {z). 

Dispositions of property to take ejBEeot at a period 
ascertainable on death, and fraudulent dispositions made 
for evading duty, will confer successions (a). 

Where reversionary property expectant on death is 
vested by alienation or other derivative title in any 
person, such person will be charged with duty at the same 
time and rate as the original successor would have been 
•chargeable if there had been no alienation ; and where 
any succession shall, before falling into possession, have 
become vested by alienation or any title not conferring 
a succession in any other person, the duty must be paid 
at the same rate and time as if there had been no such 
alienation ; and where the title to any succession shall 
be accelerated by the surrender or extinction of any 
prior interest, the duty will be payable as if there had 
been no such acceleration (b) ; and leaseholds are to 

(z) lb. 8. 7. (h) 16 & 17 Vict. 0. 51, s. 16 ; 

(a) Ib,%.%, Solicitor'Gen,Y.Zaw£eversionari/ 
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be charged with succession duty instead of legacy 
duty(c). 

The interest of a successor in real property is to be 
taken to be of the value of an annuity equal to the 
annual^value of the property, and every such annuity 
must be valued according to the tables in the schedule 
annexed to the act ; and the duty is to be paid by eight 
instalments, the first instalment to be paid at the expi- 
ration of twelve calendar months after the succession 
falls into possession, and the remaining seven instal- 
ments to be paid half-yearly ; but if the successor die^ 
before the instalments have become due, the instalments 
not due at his decease will cease to be payable, except 
in the case of a successor who may have been compe- 
tent to dispose by will {d) of a continuing interest in 
such property, in which case the instalments unpaid at 
his death will be a continuing charge on such interest in 
exoneration of his other property, and will be payable 
by the owner for the time being of such interest (e) ^ 
and in the construction of this section of the act it has 
been held that the circumstance of a person becoming 
entitled and dying before all the instalments of duty 
are payable, being insane or a feme covert, does not 
exempt the estate of such person from the unpaid in- 
stalments (/), and the case of a tenant in tail who 

Interest Society, 8 L. R., Ex. 233 ; (d) Att.-Gen. v. Hallett, 2 H. 

Att.'Gen. v. lord Eustace Cecil, & N. 368. 
6 L. R., Ex. 263. (e) 16 & 17 Vict. c. 51, s. 21. 

(e) 16 & 17 Vict. 0. 61, s. 19. (/) Att.-Gen, v. Sallett, 2 H. 

& K. 368. 
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disentails and acquires the fee, and dies before all the 
instalments have become payable, is not within the 
•exemption {g). 

In estimating the annual value of lands used for 
agricultural purposes, houses, buildings, tithes,' teinds, 
rent-charges, and other property yielding or capable of 
yielding income not of a jEuctuating character, an allow- 
ance is to be made of all necessary outgoings (k) ; but 
where the legal estate is vested in trustees, the parties 
beneficially interested will not be entitled to deduct as 
necessary outgoings expenses of management incurred 
hy such trustees {i). 

The duty imposed is a first charge on the interest of 
the successor, and of all persons claiming in his right, 
on aU the real and personal property in respect whereof 
the same is assessed, while the same shall remain in 
the ownership or control of the successor, or of any 
trustee for him, or of his guardian, or committee, or 
tutor, or curator, or of the husband of any wife who 
shall be the successor, and the duty will be a debt due 
to the crown from the successor, having, in the case 
of real property, priority over all charges and interests 
created by him, but such duty does not charge or affect 
any real property of the successor other than the pro- 
perty comprised in the succession; and where any 
settled real estate comprised in a succession shall be 

iff) Att.'Gm. V. £d. Lilford, 34 (i) In re Mwes, 3 H. & N. 719 ; 

Xi. J., Ex. 44. In the Matter of Earl of Cowley^ a 

(h) 16 & 17 Vict. 0. 61, B. 22. Sue,, 1 L. R., Ex. 288. 
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Bubject to any power of sale, exchange or partition, 
exercisable with the consent of the successor, or by the^ 
successor with the consent of another person, he will 
not be disqualified by the charge or duty on his succes- 
sion from effectually authorizing by his consent the> 
exercise of such power, or exercising any power with 
proper consent, as the case may be; and in such 
case the duty will be charged substitutively upon the- 
successor's interest in all real property acquired in sub- 
stitution for the real property before comprised in the 
succession, and in the meantime upon his interest, also 
in all moneys arising from the exercise of any such 
power, and in all investments of such moneys (A). 

Every receipt and certificate purporting to be in dis- 
charge of the whole duty payable for the time being in 
respect of any succession, or any part thereof, will 
exonerate a hondfde purchaser for valuable considera- 
tion and without notice from such duty, notwithstanding 
any suppression or mis-statement in the account, upon 
the footing whereof the same may have been assessed, 
or any insufficiency of such assessment; and no honA 
fide purchaser of property for valuable consideration, 
under a title not appearing to confer a succession, shall 
be subject to any duty with which such property may 
be chargeable under the provisions of this act, by reason 
of any extrinsic circumstances of which he may not have 
had notice at the time of such purchase (I), 

(h) 16 & 17 Vict. 0. 51, s. 42. (0 lb, s. 62. 
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Section 8. 
Possession. 

In the consideration of title we have hitherto confined 
our remarks to title by purchase or descent, but there 
is another mode by which a title to property may be 
acquired, viz. possession, and such title is now regulated 
by the Act for the Limitation of Actions and Suits re- 
lating to Real Property (w), which came into operation 
on the 1st January, 1834, and the Act for the Further 
Ijimitation of Actions and Suits relating to Real Pro- 
perty (w), which came into operation on the 1st January, 
1879 (o), and which acts are to be read and construed 
together, except so far as the first-named act is repealed 
by the latter (^). 

After the 1st January, 1879, the period within which 
an entry or distress can be made, or an action or suit 
brought to recover land or rent, is limited to twelve years 
from the right having first accrued to the person making 
such entry or bringing such action or suit, or to the 
person through whom he claims ( q), and the right wiU 
be deemed to have accrued at the time of dispossession 
or discontinuance of possession, or non-receipt of rent 
or profits ; and when the interest claimed is a reversion 
or remainder, or other future estate or interest (in- 

(m) 3 & 4 WiU. 4, o. 27. (p) 37 & 38 Vict. c. 57, s. 9. 

(») 37 & 38 Vict. c. 67. ( q) lb, 8. 1 ; Nepean v. Doe, i 

(o) Jb. 8. 12. Mee. & Wels. 494. 
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eluding an executory devise {q))y Buch right shall be 
deemed to have first accrued when such estate or in- 
terest became an estate or interest in possession (r) ; 
and when such right accrues by reason of any forfeiture 
or breach of condition, then such right shall be deemed 
to have first accrued when such forfeiture was incurred 
or condition broken (s), even though a previous for- 
feiture may have been waived (^), and although the 
party entitled, or the person through whom he claims, 
may have been in possession previously to the creation 
of the particular estate; but if the person entitled to 
the particular estate should not have been in possession 
when the interest determined, no such entry should be 
made or action or suit brought by the person entitled 
in possession but within twelve years after the right 
should have first accrued to the person whose interest 
should have determined, or within six years next after 
the time when the estate of the person entitled in 
possession should have become vested in possession, 
whichever period should be the longer; and if the 
right of such person should have been barred, persons 
olaiming. any subsequent interest in remainder will be 
barred also (w) ; but when the person entitled to the 
particular estate is the person entitled to the rever- 

{q) James y. Salter y 3 Bing. Doe d. Johnson y. Liversedge^ 11 

654. Mee. & Wels. 517. 

(r) Doe V. Edmunds, 6 Mee. & (0 3 & 4 WiU. 4, c. 27, 8. 4. 

Wels. 295 ; Luke of Leeds v. Earl (m) 37 & 38 Vict. o. 57, b. 2 ; 

<^ Amhersty 2 Fh. 125. and JDoe y. Edmunds, 6 Moe. & 

{«) 3 & 4 WilL 4, c. 27, s. 3 ; Wels. 295. 
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;8ioii, time will run against both estates, though there 
may be no merger K and a remainderman is not 
bound to enter for forfeiture until his estate falls into 
possession (w). The terms forfeiture and breach of 
condition in the sections 4 and 5 of the first-mentioned 
act (a?), the latter of which sections has been repealed by 
the last-mentioned act (y), it has been recently held, are 
to be read in the largest sense, and extend to forfeitures 
"which operate to accelerate an estate under a conditional 
limitation, as well as to forfeitures, of which the heir-at- 
law only can take advantage (s). 

As against an administrator time will run from the 
death of the intestate (a). 

The right of a person entitled, subject to a tenancy 
at will, will be deemed to have accrued either at the 
determination of such tenancy or at the expiration of 
one year next after the commencement of such tenancy, 
at which time the tenancy will be deemed to have de- 
termined ; but no mortgagee or cestui que trust is to be 
deemed to be a tenant at will (b). 

The right of a person entitled subject to a tenancy 
from year to year or other period, without any lease in 
writing, will be deemed to have accrued on the deter- 

(i;) Doe y. Moulsdale, 16 M. & (a) 3 & 4 Will. 4, o. 27, s. 6 

IV. 689. HoUand v. Clark, 1 Y. 0. C. 0. 161 
(w) Sugd. V. & P. 480. (*) 3 & 4 WiU. 4, o. 27, s. 7 

{x) 3 & 4 WiU. 4, 0. 27. Boe y. Thompson, 6 Ad. & E. 632 

(y) 37 & 38 Vict. c. 67, 8. 9. Doe y. Rock, 4 Mann. & G. 30 ; 

(z) Astley y. Earl of Easex^ 18 Day y. Day^ W. B. 19, p. 1017. 
X. B., Eq. 290. . 

S. ]^ 
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mination of the first of suoh years or other periods, or 
at the last reoeipt of rent (c). 

Where rent, by virtue of a lease in writing, amount- 
ing to twenty shillings per annum or upwards, shall be 
reserved, and suoh rent shall have been received by 
some person wrongfully claiming, the right of the person 
entitled to such land or rent, or of the person through 
whom he claims, will accrue at the time when the rent 
was first wrongfully received, and will not be deemed 
to have accrued on the determination of the lease ; but 
there must be actual receipt of rent by a wrongful 
claimant (d) ; and receipt of rent through an agent, 
although the agent may be the person really entitled to 
the estate, will give the principal a possessory title (e). 
No person will be deemed to have been in possession by 
reason of having made an entry (/) ; nor will a right 
be preserved by continual claim being made upon or 
near such land (g) ; neither will possession of the entirety 
by one of several coparceners, tenants in common or 
joint tenants be deemed the possession of the person 
entitled (h) ; nor will the possession of the yoimger 
brother or other relation of the heir be deemed the 
possession of such heir {i). 

Acknowledgment in writing, signed by the person in 

(c) 3 & 4 Wm. 4, c. 27, B. 8 ; (e) Williams t. Po«, 12 L. R., 

and BGeDoe\. Benham^ 7 Q. B. 976. Eq. 149. 

(rf) 3 & 4 wm. 4, c. 27, 8. 9 ; (/) 3 & 4 WiU. 4, o. 27, s. 10. 

Chadwiek v. Broadiooody 3 Beav. {g) lb. s. 11. 

308 ; but Bee Ex parte Woody 4 (A) lb. s. 12. 

To. & Col. 466. (t) Jb. s. 13. 
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possession or receipt of the rent, of the title of the 
person entitled is equivalent to possession or receipt by 
such last-mentioned person (k), and time will run from 
such acknowledgment (/). 

Should the person entitled to bring an action or suit, 
when such right first accrued, be imder disability to sue 
by reason of infancy, coverture, idiocy, lunacy, or un- 
soundness of mind, six years are allowed from the time 
when such person shall have ceased to be under disa- 
bility or shall have died, notwithstanding the period of 
twelve years or six years, as the case may be, allowed 
may have expired (m), and no time is to be allowed by 
reason of the absence beyond seas of the person en- 
titled (n) ; but no action shall be brought beyond thirty 
years after the right has accrued (o), and no further 
time will be allowed for a succession of disabilities (p). 

When the right to an estate in possession is barred, 
the right of the person entitled thereto and all persons 
daiming rmder him to any future estate is also barred, 
tmless the land or rent is in the meantime recovered by 
some person claiming in right of some intermediate 
estate (p). 

The right to bring a suit in equity for the recovery 
of land or rent is Umited to the period within which a 



(*) lb, 8. 14. (o) lb. B. 6. 

(/) Burroughs v. M^Creight, 1 (jp) 3 &4Will. 4, o. 27, s. 18, as 

J. & L. 290. amended by 37 & dSViot. o. 57, s. 9. 

(m) 37 & 38 Vict. o. 67, s. 3. (i?) 3 & 4 WiU. 4, c. 27, s. 20. 
(fi) lb, B. 4. 

f2 
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difitress zniglit have been made or action brouglxt to 
reoover the same at law (q). 

In case of an express tnist, the right will not accrue 
Tintil the conveyance to a purchaser for value, and then 
only as against such purchaser (r) ; and time will not 
run against a remainderman until his right to posses- 
sion accrues (a) ; but the provision has been held not to 
apply to a trust for payment of debts in a case where 
the creditors were not entitled to enforce the trust {f}. 

In case of a concealed fraud, the right to bring a suit 
in equity for the recovery of any land or rent will be 
deemed to have accrued at and not before the time at 
which such fraud shall, or with reasonable diligence 
might, have been discovered; but a bond fide pur- 
chaser for valuable consideration who has not assisted in 
the commission of such fraud, and who at the time of 
making the purchase had no notice thereof, will not be 
affected (w) ; though this saving will not extend to a pur- 
chaser for value who contracted through an agent who 
was aware of the fraud, though the purchaser personally 
had no knowledge thereof (v). 

When a mortgagee has obtained possession or receipt 
of the profits of the land comprised in his mortgage, 
the right of the mortgagor to redeem will be barred at 

(q) 3 & 4 Wm. 4, 0. 27, s. 24. 612. 

{r) lb. s. 26; Ait. -Gen. v. («) 3 & 4 WiU. 4, c. 27, s. 26 ; 

^/in^, 4 Hare, 147. Lewis v. Thomas, 3 Hare, 26; 

(«) Thimpson y. Simpson, 1 Dm. £lair y. Bromley, 2 Ph. 254. 

& War. 459. (y) Vane y. Vane, 8 L. B> 

(t) Evans Y.Bagwell, 2 G. & L. Gh. 383. 
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the end of twelve years from sueli possession or receipt 
being taken, or next after a written acknowledgment 
of the title or right to redeem of the mortgagor shall 
have been given to him or his agent signed by the 
mortgagee (ic). 

A spiritual or eleemosynary corporation is not to 
recover any land or rent but within two successive 
incumbencies, and six years or sixty years, whichever 
be the longer period from the time when the right 
accrued {x). 

The time for bringing an action or suit to enforce a 
right of presentation to a benefice is restricted to three 
successive adverse incumbencies, or sixty years, whichf 
ever is the longer period (y), reckoning therein incum- 
bencies which have lapsed; but incumbency in con- 
sequence of promotion to a bishopric will be deemed 
a continuation of the incumbency of the derk made 
bishop (2), and a claim in remainder to take eflPect after 
an estate tail will be considered as claiming through 
the person entitled to be tenant in tail (a) ; but no action 
or suit can be brought after adverse possession for 100 
years, unless the benefice has been since held on the 
presentation or gift of the person entitled or some per- 
son through whom he claims (6). 

The determination of the statutory limit will, in 

(w) 37 & 38 Vict. c. 57, s. 7 ; {x) Z & 4 WiU. 4, c. 27, s. 29. 

Syde Y. JDallawapy 2 Hare, 528 ; (y) lb. s. 30. 

Trulock Y. Hobe^y 12 Sim. 402; (z) lb. s. 31. 

Zueas Y. Dennison, 13 Sim. 5§4; {a) Jb. s. 32. 

StatuJieldY.Hobson, 16 BeaY. 236. {b) lb, s. 33. . 
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eyery case, bar the right of the person entitled to bring 
an action or suit for the recovery of land or rent, or an 
advowson, as well as the remedy (i). 

The receipt of rent is, as against the person paying 
same, the receipt of the profits within the terms of the 
act ((?). 

No action or suit can be brought to recover money 
secured upon land, or any legacy, but within twelve 
years next after a present right to receive the same has 

for or release of the same, unless in the meantime some 
payment or acknowledgment in writing shall have been 
given by the person by whom the same shall be payable 
to the person entitled (d). 

A share of residue is also within the above section (e), 
and an acknowledgment of the right of the party en- 
titled by a trustee or his agent has been held to be 
sufficient (/) ; but absence beyond the seas is not a 
disabihty (g). 

No arrears of dower, nor any damages x)n account 
thereof, can be recovered by action or suit for a longer 
period than six years before the commencement of such 
action or suit (h) ; nor can arrears of interest on a sum 

(J) 3 & 4 WiU. 4, 0. 27, s. 34 ; Ora. 309. 
SeottY. Nixon J SDtu. & Wax, ZSS; (e) Christian v. Devereux, 12 

JBurrouffha v. M^Creight, IJ. & L. Sim. 264. 

290; DeBeauvoiry. Owen, 5Exoh. (f) Lord St, John v. Boughton, 

Eep. 166. 9 Sim. 219. 

(c) 3 & 4 WiU. 4, 0. 27, s. 36. {g) 19 & 20 Vict. o. 97, s. 10. 

(rf) 37 & 38 Vict. c. 67, s. 8 ; (A) 3 & 4 WiU. 4, c. 27, s. 41. 

JPhillips v. Munnings, 2 Myl. & 
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of money charged on land be recovered but within six 
years after the same became due, or has been acknow- 
ledged in writing by the person liable to pay the same 
to the person entitled {i) ; and the time for recovering 
charges and arrears of interest will not be enlarged by 
express trusts for raising same {k). 

And when any prior incumbrancer has been in pos- 
session or receipt of rents or profits of land within one 
year before action or suit is brought by a person entitled 
to a subsequent incumbrance thereon, the subsequent 
mortgagee may recover the arrears which became due 
during the whole time the prior incumbrancer was in 
possession or receipt, although such time may have ex- 
ceeded the term of six years (/). 

Persons claiming any tithes, legacy or other property 
which might be recovered at law or in equity are sub- 
jected to the same period of limitation as the right to 
land (m). 

For the provisions of the act affecting the rights of 
tenants in tail and remaindermen, see Sect. 3, supra. 

The act may be shortly summarized by saying that 
the time of procedure for the recovery of real estate is 
limited to twelve years, with a saving of six years for 

(*) Paget v. Folej/j 2 Bing. N. Sodges v. Croydon Canal Company^ 

C. 679 ; Barrett v. Birmingham, 3 Beav. 86 ; Eughea v. Eelhf, 3 

1 Flan. & Kel. 656 ; see also Dru. & War. 482. 
3 & 4 Will. 4, o. 27, s. 42. (m) 3 & 4 WiU. 4, c. 27, ss. 43, 

{k) 37 & 38 Vict. c. 67, s. 10. 44 ; Bean of Ely v. Bliss, 2 De a., 

(l) 3 & 4 WiU. 4, c. 27, s. 42 ; M. & G. 459. 
Mellish y. Brooks, 3 Beav. 22 ; 
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the disabilities xneiitioned in the act; but the entire 
period not to exceed thirty years, even if the six years 
have not expired, no time to be allowed for absence 
beyond seas, and barring the tenant in tail will operate 
to exdude those whom he might have barred. 

Notwithstanding the first-mentioned statute, it has 
been held that a purchaser was entitled to a sixty years' 
title (w) ; and this doctrine, as modified by the Vendor 
and Purchaser Act, 1874 (o), will still hold good, the 
period howeyer being reduced to forty years instead of 
sixty. 

The several lengths of uninterrupted enjoyment which 
will confer a title in respect of rights of common, ways 
and watercourses, and the use of lights and other ease- 
ments, is regulated by the Prescription Act {p), which 
act is imaflPected by the Eeal Property Limitation Act, 
1874 (§'), which does not affect incorporeal heredita- 
ments. 

The Prescription Act provides that no claim to any 
right of common or other profit to be taken an(i enjoyed 
upon any land, except as in the act provided, and except 
tithes, rent and services, shall be defeated after thirty 
years' enjoyment by showing that profit or benefit was 
taken or enjoyed at any time prior to such period of 
thirty years ; and when such right or profit shall have 
been enjoyed for sixty years, such right shall be deemed 



(n) Cooper Y.Emmjy 1 Phil. 388. (j») 2 & 3 Will. 4, c. 71. 

(o) 37 & 38 Vict. c. 78. {q) 37 & 38 Vict. c. 57. 
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absolute and indefeasible, unless taken and enjoyed by 
Bome consent or agreement in writing (r). 

No claim to any way or other easement, or to any 
watercourse, or to the use of any water to be enjoyed 
over or from any land, shall be defeated after twenty 
years' enjoyment by showing the commencement prior 
to such period of twenty years, and when the same 
shall have been enjoyed for forty years, the right shall 
be deemed absolute and indefeasible, unless taken and 
enjoyed by some consent or agreement in writing («). 

When the access and use of light to and for any 
dwelling-house, workshop or other building shall have 
been actually enjoyed therewith for the full period of 
tw^t, yj JiLi toWpaon. the rigj ihereto 
shall be deemed absolute and indefeasible, unless shown 
to have been enjoyed by consent or agreement in 
writing (t). And it is not necessary that such building 
should have been occupied, or indeed fit for occupation, 
to entitle the owner to maintain an action for the ob- 
struction x>i its lights (w) ; but a right to access of light 
to a house cannot be acquired under this section by the 
lapse of time during which the owner of the house or 
his occupying tenant is also the occupier of the land 
over which the right would extend (v). 

(r) 2 & 3 Will. 4, 0. 71, s. 1. Thomas, 11 Ad. & E. 695 ; Mat/or 

(«) lb. 8. 2 ; Tickle v. Brown, of London v. Fewterera* Company , 

4 A. & E. 369 ; Zamon y. Lanff* 2 M. & E. 409. 

fey, 4 A. & E. 890 ; Farmer t. (m) Constance v. Legh, 4 L. R.^ 

Mitehell, 11 A. & E. 788. Ex. 126. 

(0 2 & 3 Will. 4, c. 71, 8. 3 ; {v) Ladyman v. Qrave, 6 L. R., 

Bee as to this section Flight, y, Ch. 763. 
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Each of the before-mentioned periods are to be 
deemed to be the period next before some suit or action 
wherein the claim, to which such period may relate, 
shall be brought in question, and no act shall be deemed 
an interruption within the meaning of the act unless the 
same shall be acquiesced in for one year after the party 
interrupted shall have notice thereof {w) ; but in order to 
negative such acquiescence, it is not necessary that the 
person interrupted should have taken any active steps 
to remove the obstruction, but it will be sufficient if he 
has in a reasonable manner communicated to the party 
causing the interruption that he does not acquiesce in 
it (x). 

No presumption will be allowed in support of any 
claim upon proof of the exercise or enjoyment of the 
right or matter claimed for any less period than such 
period mentioned in the act as might be applicable to the 
case and nature of the claim (^) ; and the time during 
which any person, otherwise capable of resisting any 
claim, shall have been under disability shall be ex- 
cluded in the computation of the periods before men- 
tioned (s). 

When land or water upon or over which such way or 
watercourse shall have been enjoyed or derived, shall 
be held for any term exceeding three years from the 



(m>) 2 & 3 Will. 4, c. 71, B. 4 ; («) Glouer v. Coleman, 10 L. R., 

meharda v. Fry, 7 Ad. & E. 698 ; 0. P. 108 ; see also Smith v. 
Farker v. MitcheU, 11 Ad. & E. Smith, 20 L. R., Eq. 500. 
788. (y) 2 & 3 Will. 4, o. 71, e. 6. 

(«) lb, 8. 7, 
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granting thereof, the time of enjoyment during such 
term shall be excluded in the computation of the period 
of forty years, in case the claim shall within three years 
after the determination of such term be resisted by any 
person entitled to any reversion expectant on the deter- 
mination thereof (a). 

The act 2 & 3 Will. 4, c. 100, limits the time of pro- 
cedure in the case of moduses and exemptions from 
tithes. 



Section 9. 
Settlement 

Settlement is another incident of title to which refer- 
ence should be made. 

Persons who are competent to sell their property are 
competent to settle it (b), and further than this, infants, 
though not able to sell their property, can, under cer- 
tain circumstances, make a valid settlement of it, for it 
is provided by a recent act of parliament (c) that every 
infant not imder twenty if a male, and not under seven- 
teen if a female, may make a binding settlement on 
his or her marriage, with the sanction of the Court of 
Chancery ; though should a disentailing assurance have 
heen executed by an infant tenant in tail under the 
provisions of the act, and the infant should afterwards 

(a) 2 & 3 WiU. 4, o. 71, b. 8. (c) 18 & 19 Vict. o. 43. 

(b) Atherley on- Set. 11. 
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die under age, the disentailing assurance would there- 
upon become void (d), 

A settlement of the real estate of a female infant, 
though made on her marriage, will not bind such estate 
unless made under the provisions of the act, though her 
husband will be bound if he executes it (e) ; and the 
same principle equally applies to the property of a male 
infant, whether real or personal (/), though the per- 
sonalty of a female infant would be bound (g). 

Marriage is a valuable consideration, and a settlement 
made previously to and in consideration of maxriage wiU, 
SO far as concerns the interests of those whose claims 
are within the marriage consideration (viz. the husband 
and wife and their issue), be supported against both 
purchasers and creditors ; and a settlement though made 
after marriage, if made in accordance with articles 
executed previously to marriage, or if made of property 
impressed with a precatory trust existing before mar* 
riage, will in like maimer be effectual : so also will a 
settlement made after marriage if made for any valuable 
consideration other than marriage, such as the payment 
of a portion ; the giving up of an interest in the settlor's 
estate, or the like, if of sufiGlcient amount {h) ; a covenant 
to indemnify the settlor against charges on the estate 
settled (/) ; or the advance of a sum of money to pay 

(dt) 18 & 19 Vict. 0. 43, s. 2. (A) Atherley, 161 ; TeasdaU v. 

\e) Cave v. Cave, 16 Beav. 230. Braithwaitej 7 L. R., Ch. D. 630. 
(/) Peachey, 37. (t) Toumend v. Toker, 1 L. R., 

\g) lb, 38, Ch. 446 ; Frice v. Jenkins, 7 L. 

E., Ch. D. 619. 
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■outstanding ctarges on the property (k). The making 
of a settlement in consideration of marriage, however, 
is by the Bankruptcy Act, 1883, declared fraudulent in 
<3ase the settlor is not at the time of the making 
thereof able to pay his debts without the aid of the 
property comprised therein; and if the settlor should 
become bankrupt, or compounds with his creditors, and 
it appears to the court that such settlement was made 
to defeat or delay creditors, or was unjustifiable, having 
regard to the settlor's affairs, his discharge may be sus- 
pended or refused, or the court may refuse to approve 
a composition or arrangement. These provisions, how- 
-ever, do not appear to render the settlement itself void 
or voidable. A settlement, however, not made for a 
valuable consideration is a voluntary settlement, and 
as such is liable to be defeated by creditors or bond 
Jide purchasers for valuable consideration in certain 
events presently referred to ; and trusts in a settlement 
made in contemplation of marriage iii favour of the 
children of a future marriage or of collaterals are 
purely voluntary (/). 

Ab to Settlements liable to be defeated by the Creditors 

of the Settlor, 

By stat. 13 Eliz. c. 5, the gift or alienation of any 
lands, tenements, or hereditaments, goods and chattels, 
made for delaying, hindering, or defrauding creditors, is 

(k) Baytpooley. Collins, 6 L. B., {I) WoUaiton y. Tribe, 9 L. B., 

Ch. 228, Eq. 44. 
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made void as against such oreditors unless made upon 
good consideration and bond fide to a person not having 
at the time notice of such fraud. 

The term " good consideration" in the statute means 
valuable, such as monej or marriage, and does not in- 
clude a meritorious consideration, as for love and affec- 
tion (»). 

The mere circumstance of a settlement being a volun- 
tary one will not, except in cases coming within sect. 91 
of the Bankruptcy Act, 1869 (o), render it void under 
the statute, if its object be not to defeat or delay exist- 
ing creditors (;>), and may be supported as against sub- 
• sequent creditors if a fraud be not intended (q). The 
reservation of a power of revocation, or to mortgage or 
charge the property settled, would be a sign of fraud, 
and such a settlement could not be supported as against 
creditors (r) ; though a settlement to all appearance 
voluntary may be proved by extrinsic evidence to have 
been made for a valuable consideration («). 

The Bankruptcy Act, 1869 (^), provides that a volun- 
tary settlement by a trader shall, if the settlor becomes 
bankrupt within two years from the date of the settle- 
ment, be void as against the trustee of the bankrupt, 



{n) Copia y. Middleton, 2 Mad. Hod. 414 ; lord Toumsend y. 

430. Windham, 2 Yes. sen. 11. 

(o) 32 & 33 Vict. c. 71. W Tarback Y.Marbury, 2 Vem. 

(p) Holmes Y, Penney, 2QJj. J, y 510; Smith v. Hurst, 10 Hare, 

Eq. 181 ; Sagitary t. Hide, 2 Vem. 30. 

43. (a) Pott V. Todhunter, 2 OoU. 

{q) Stephens t. Olive, 2 Bro. C. 276. 

C. 90 ; HoUoway v. Millard, 1 {t) 32 & 33 Vict. c. 71. 
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and shall, if he become bankrupt within ten years after 
the date of such settlement, be void as against such 
trustee, imless the parties claiming under it can prove 
that the settlor was at the time of making the settle- 
ment able to pay all his debts without the aid of the 
property comprised in such settlement. And it is also 
provided that any covenant or contract by a trader in 
consideration of marriage, for the future, settlement 
upon or for his wife or children of any money or pro- 
perty wherein he had not at the date of the marriage 
any estate or interest, whether vested or contingent, in 
possession or remainder, and not being money or pro- 
perty in right of his wife, shoiild, upon his becoming 
bankrupt before such property or money had been 
actually transferred or paid pursuant to such contract or 
covenant, be void against the trustee in bankruptcy (u). 
The Bankruptcy Act, 1869, has been repealed by the 
Bankruptcy Act, 1883, as from the 1st of January, 
1884, which latter act, sect. 47, contains similar pro- 
visions to the foregoing, but extends them to all per- 
sons becoming bankrupt, and not, as in the Act of 
1869, confines them to traders only. 

As to Settlements which are void against bond fide 

Purchasers for Value. 
The 27th Eliz. c. 4, which does not apply to purely 
personal property, though it extends to chattels real (t?), 

(i#) 32 & 33 Vict. c. 71, s. 91 ; Ch. D. 635. 
In re Andrews^ Trusts, 7 Xi. R.> (v) Co.Litt. 3 b. 
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provides that conveyanoes of any estate in lands, tene- 
ments, or other hereditaments made with the intent to 
defraud purchasers, and conveyances of such estate made 
with any clause of revocation at the will of the grantor, 
are void against subsequent purchasers for value. 

The principles upon which voluntary conveyances 
have been uniformly held to be fraudulent and void as 
against subsequent purchasers appear to be that, by 
selling the property for a valuable consideration, the 
vendor so entirely repudiates the former voluntary con- 
veyance and shows his intention to sell, that it should 
be taken conclusively against him and the person to 
whom he conveys that such intention existed when he 
made the conveyance, and it was made in order to 
defeat the subsequent purchaser ; but a voluntary settle- 
ment is binding as against the settlor, and cannot be 
defeated by him otherwise than by a sale for value {w) ; 
and such a settlement will in like manner be good as 
against the settlor, his heir or devisee, such heir or 
devisee being unable to defeat the settlement, even 
though he convey for value (aj), and a mortgagee is 
a purchaser within the meaning of the statute (y). 

Notwithstanding what has been premised, upon the 
defeazance of a voluntary settlement it is nevertheless 
very dangerous to take a conveyance from a person who 
has executed such a settlement (and, indeed, a voluntary 

(iv) Doe d. Newman ▼. jBt^Aam, 105. 
21 L. J., Q. B. 139; (y) 27 Eliz. o. 4 ; Ckapmtm ▼. 

(x) Lewie ▼. Reee^ 26 L. B., Eq. Et^niM, Comp. 281. 
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settlor cannot enforce a contract for purchase from him, 
though it may be enforced against him) (z), for matters 
may arise after the execution of such a settlement which 
will render it indefeasible ; thus the person to whom the 
voluntary conveyance is made may sell for value, in 
which case it has been held that the purchaser for value 
cannot be defeated by a subsequent purchaser *from the 
original settlor (a) . Again, if a parent make a provision 
for a child under a voluntary settlement, and such child 
should marry, the marriage would make the settlement 
good, though it would have been bad as against subse- 
quent creditors and purchasers if no marriage had taken 
place ; for though the estate was not settled on the 
marriage, it may have been intended as an inducement 
to consent to the marriage ; and it is now clearly esta- 
blished that a voluntary settlement followed by mar- 
riage cannot bc'impeached (b) ; and it has also been held 
that a post-nuptial settlement of the freeholds of the wife 
made for her benefit is not void under the statute (c). 

A voluntary settlement, however, to be effectual, 
should be complete, and should not rest in contract, for 
an agreement to do an act when called upon, if simply 

(z) Buckle Y. Mitchell, 18 Yes. he was willing to complete on having 

100; Smith v. Garland, 2 Mer. a good title, Feter v. Nicolls, 11 

123 ; Clarke v. Willott, 7 L. R, L. R., Eq.' 391. 

Ex. 315. The principle that a {a) Frodgers v. Zangham, 1 Sid. 

Toluatary settlor cannot enforce 133. 

a contract for sale has been held (b) Peachey, 237, and cases 

not to apply where in a suit hy cited. 

him for specific performance the (e) Foster r. Foster, 7 L. K., 

defendant, the purchaser, stated Ch. D. 87. 

S. a 
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voluntary, oaxinot be enforced (e), unless the relation of 
trustee and cestui que trust be created (/) ; and a mere 
declaration of trust by the settlor, if complete, will be 
sufficient to create such relation (g). It has, however, 
been recently held, as an exception to the general rule, 
that specific performance of a contract cannot be en- 
forced by volunteers ; that a covenant by a widow on 
her second marriage to Bettle property for the benefit of 
her children by a former marriage, if made pursuant to 
an agreement between her and her intended husband, 
will be enforced at the suit of the children (h). 

It is now well settled that a voluntary deed, pur- 
porting to be a complete transfer of property, though 
not effectual at law to pass it will be as effectual as a 
declaration of trust, and be binding in equity (^) ; but 
if the document purporting to be the deed of gift is 
of an incomplete testamentary character, it will not 
amount to a valid declaration of trust (k), and a settlor 
or his representatives cannot be compelled under the 
voluntary settlement to do any further act to render it 
binding {I) ; though it has been held in a case in which 



(e) JPotvnall v. Anderson, 2 Jur., 
N. S. 857 ; Antrobua v. Smith, 12 
Yes. 39. 

(/) Kekewich v. Manning, 1 De 
O., M. & G. 188. 

{g) Ex parte Fye, 18 Ves. 150. 

{h) GaU V. Gale, 7 L. R., Ch. 
D. 144. 

(») Airey v. Hale, 3 Smale & 
Oiff. 315 ; Jones v. Loch, 1 L. B., 



Ch. 25 ; Richardson v. Richardson, 
3 L. B., Eq. 686 ; but see Rich- 
ards V. Delbridge, in which this 
case was not foUowed. 

(k) JFarrener Y.Rogers, 16 L. R., 
Eq. 340. 

(1) Denning y. Hare, 22 Beav. ; 
Heartley v. Meholson, 19 L. R., 
Eq. 233. 
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the voluntary deed contained a covenant for further 
assurance, and the estate of the settlor was administered 
in the Court of Chancery after his death, the volunteer 
was entitled to damages out of the estate for breach of 
the covenant (m). 

Settlements of purely personal estate, unlike settle- 
ments of real estate, cannot be set aside by a disposition 
for value, but at once become binding upon the settlor 
^uid those claiming under him (w), and this rule has* 
been extended to the case of a settlement made for an 
illegal consideration, which did not, however, appear on 
the face of the deed {o) ; but the settlement will be set 
aside if the illegal purpose fails to take effect (p), 

(m) Cox Y. Barnardy 8 Hare, • Keen, 403. 

-310. (o) Ayerst v. Jenkins^ 16 L. R., 

(») Newton v. Askew, 11 Beav. Eq. 275. 

145 ; BentUy v. Mackay, 15 Beav. (p) SymM v, Bughea, 9 L. R., 

12 ; Bridge v. Bridge, 16 Beav. Eq. 475. 
515; BUI V. Cureton, 2 My. & 
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Chapter III. 

EVIDENCE OF TITLE. 

Having considered the incidents likely to suggest 
themselves upon an investigation of title, we have now 
to ascertain the necessary evidence to be adduced in 
support thereof. 

A will may now be evidenced with reference to both 
real and personal property by production of the pro- 
bate, or an official copy (a). Previously to the act 
amending the law relating to probates and letters of 
administration, probate of a will, though usually ac- 
cepted as sufficient evidence, was, in strictness, inad- 
missible (S) ; primary evidence is the will itself, whichy 
so far as it affects real estate, need not be proved. 

Abstracted deeds are usually proved by production 
of the originals. When it becomes necessary to prove 
them in the course of any judicial proceeding, they are 
proved by the attesting witness, unless such deeds are 
thirty years old and come from the proper custody, 
when the observance of all due formalities on their 
execution will be assumed without further proof. Docu- 
ments are said to be in proper custody if they are in 
possession of the person with whom they would natu- 
raUy be, and if any custody is proved to have had a 

(a) 20 & 21 Vict. 0. 77, 8. 64. {b) 4 Jarm. Con. by S. 178. 
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legitimate origin or the circumstances of the case render 
such an origin probable it wiU not be considered im» 
•proper (c). The stamps should be examined, and it 
should be seen that all necessary parties have executed 
-and that their signatures are attested, and as to deeds 
executed before the Conveyancing and Law of Property 
Act, 1881, if a money payment 'be the consideration, or 
form part of the consideration for their execution, a re- 
fceipt should be endorsed upon or accompany the deed, 
the signature whereof should also be attested ; but as to 
deeds executed after the commencement of the act, i. ^., 
the 1st January, 1882, it is provided by sect. 55, that a 
receipt in the body of the deed will be sufficient without 
^ny further receipt being endorsed thereon. 

Where a document bears a date, it will be presumed 
to have been executed on the day of such date, and if 
more deeds of a series than one bear date on the same 
day they will be presumed to have been executed in the 
order necessary to effect the object intended to be at- 
tained (c?) ; and where a document purporting to be a 
deed appears to have been signed and attested, it will be 
presumed to have been sealed and delivered, although no 
impress of a seal may appear (e). 

Alterations and interlineations appearing in a deed 
. are, in the absence of evidence to the contrary, presumed 
-to have been made before the deed was executed (/) ; 

(<?) Best on Ev. s. 220. B. 699. 

(d) lb, 8. 403. (/) Doe v. Catamore, 16 Q. B. 

.(«) EaU v. Baifibridge^ 12 Q. 746. 
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though, it is the reverse with regard to alterations aad 
interlineations in wills (g). 

Where a deed has been lost or destroyed, and the 
loss or destruction can be proved, secondary evidence of 
its contents may be given, accompanied by proof of the 
due execution of the deed (A). 

A recital in a deed forty-four years old has been held 
to be good evidence of the contents and due execution 
of the deed so recited (i) ; and the recital of a deed is- 
evidence of its existence as against the parties executing 
the deed in which it is recited and those claiming under 
them, but not of its contents, unless its loss or destruc- 
tion be proved (k). 

Should a deed be executed by an attorney, the power 
should be produced and, as to powers of attorney exe- 
cuted before the ConveyanciDg and Law of Property 
Act, 1881, evidence furnished that the constituent was- 
alive when the deed was executed; and if the power 
were not executed for a valuable consideration, evidence 
should be furnished that it had not been revoked prior 
to the execution of the deed thereunder; though a 
trustee, executor, or administrator making a payment 
or doing an act bond fide under a power of attorney 
would not have been liable for the monies paid or the 
act done if the constituent were dead or had avoided 



{ff) Simmons y. SudaU, I Sim., (t) Moulton v. Edmunds j I De^ 

N. S. 136. G., F. & J. 246. 

(A) Bryant v. Bmkf 4 Buss. 1 ; (k) Burton's Comp. 478. 
Southhy V. Eutt^ 2 M. & C. 207. 
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the power, if at the time the power was exercised ^ueh 
trustee, executor, or administrator was not aware of the 
death of the constituent or the avoidance by him of the 
power (l) ; and the Conveyancing and Law of Property 
Act, 1881, sect. 47, provides that after the 1st of »^^*^^^^^ 
January, 1882, any person making or doing any pay- .Jlf 
ment or act, in good faith, in pursuance of a power of 
attorney, shall not be liable in respect of the payment 
or act 'by reason that before the payment or act the 
donor of the power had died or become lunatic, of un- 
sound mind, or bankrupt, or had revoked the power, 
if the fact of death, lunacy, unsoundness of mind, 
bankruptcy, or revocation was not at the time of the 
payment or act known to the person maMng or doing 
the same. 

Sect. 48 of the act provides for the deposit of origmal 
instruments creating powers of 'attorney in the central 
ofl&ce of the Supreme Court of Judicature upon their 
execution being verified by ajffidavit, statutory declara- 
tion, or other sufficient evidence, and for the inspection 
and furnishing of office copies thereof. 

Enrolled deeds may be evidenced by production of 
certified copies of the originals, if such originals are not 
in the possession of the vendor; but if in the possession 
of the vendor, the originals should be produced. 

Knes are proved by production of the chirograph, or 
an exemplification under the seal of the court, or an 
examined copy proved by the oath of the examiner (m). 

(Q 22 & 23 Vict. 0. 35, 8. 26. (w) Burton's Oomp. 487. 
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A reooveiy is proTed by an esemplificatlon or a copy 
examined vitli the roll (n). 

Certifioates of birth, death or marriage obfAined from 
the proper register should be produced in support of 
these faots, and 'ehoold be verified by statutory dedaxa- 
tiona of disinterested persons aoguajnted with the facts 
owtified ; and certified copies of non-paroohial registers 
deposited in the hands of the registrar are now made 
evidence (o). 

When a title depends on a oham by descent, the 
pedigree must be proved by certificates of birth, mar- 
riage and death of persons through whom the claim is 
traced and who, if living, would have been entitled, 
and by the wills and grants of administration of persons 
whose devisees would have been entitled before the heir, 
to show that these persons left no auoh devisees. In 
the absence of sufSoient evidence of this nature, it must 
be completed by extracts from deeds or wills of rela- 
tions, and extracts from parish books, family bibles, old 
books and papers, inscriptions on tombstones, or decla- 
rations of competent persons {p) ; and proof of failure of 
issue must be shown to verify a pedigree where prior 
estates are alleged not to have vested for default of such 

™U6(}). 

Articles for a settlement before marriage, in pursu- 
ance whereof settlements have been made after mar- 

(n) Burton's Camp. 190. (q) Prid.Con.Mt. "Abetraot;" 

(d) S&i Viot, o. 92, s. 9. see also Eowarlh t. Smith, 6 Sim. 

(p) Prid. Con, tit. "Abstract." 171. 
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riage, should be abstracted as well as the settlements, in 
order that it may be seen that the articles were duly 
carried into effect (r) ; though it is immaterial if both 
the articles and settlement were made before the mar- 
riage, and the settlement does not purport to be made 
in pursuance of the articles (s). 

Seisin may be presumed from facts tending to show 
that the ancestor or testator appeared to be the owner, 
such as by production of leases granted by him under 
which possession has been taken by the lessee {t), and 
by grant of an annuity by a person in possession, which 
stated that a certain person was the legal owner of the 
fee (w), or by -production of receipts for rent given to 
persons proved to have been in the occupation of the 
premises, or by the declaration of such occupiers, that 
they held of the party whose possession is sought to be 
proved; but occupation, although sufficient to raise a 
presumption of title in ejectment, does not have that 
effect as between vendor and purchaser (v) ; and when 
a person seised or entitled has died intestate, letters of 
administration in proof thereof should be produced. 

The Vendor and Purchaser Act, 1874 {x), provides 
that recitals, . statements and descriptions of facts, 
matters and parties contamed in deeds, instruments, 

(r) Prid. Con. tit. "Abstract." (m) Doe v. Coulthred, 7 Ad. & 

(«) Zegg v. Goldwirty 1 White & El. 236. 

Tu. L. C, Eq. 17. (v) Doe v. Fen/old^ 8 Car. & P. 

{t) Clarkson y. Woodhomey 5 536; see also 13 Yes. 122. 

T. R. 412 ; Welcome v. Uptorhy 6 {x) 37 & 38 Vict. c. 78, s. 2, 

M. & W. 636. r. 2. 
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acts of parliament or statutory deolarations twenty years 
old at the date of a contract should, unless and except 
80 fax as they should be proved to be inaccurate, be taken 
to be sufficient evidence of the truth of such facts, 
matters and descriptions. So that recital of seisin of a 
particular person in a deed twenty years old, in the 
absence of proof to the contrary, would be evidence 
thereof ; and it is a very common practice to introduce 
such recitals in conveyances and mortgages with that 
view. And the Conveyancing Act, 1881, s. 3, sub-s. 3, 
provides that it shall be •assumed, unless the contrary 
appears, that recitals, contained in abstracted instru- 
ments, of any deed, will or other document, forming 
part of a title prior to the time prescribed by law or 
stipulated for the commencement of title are correct, and 
give all material contents of the deed, will or other 
document so recited, and that every document so recited 
was duly executed by all necessary parties, and perfected 
if and as required by fine, recovery, acknowledgment, 
inrolment or otherwise. 
d;c^a^s^ A Queen's printer's copy of an act of parliament 
^^^2^^^^^^]^^^ be produced for evidencing title derived under 

C/oy^^ru^^suGii a document; and the 8 & 9 Vict. c. 113, s. 3, 
^al^fm^'^'^ renders it unnecessary to prove that the copy so pro- 
duced was printed by the Queen's printer. 

Upon a sale of copyholds, the title is proved and the 
abstract verified by production of the steward's copies 
of the court rolls. 

On the sale of leasehold property which has been 
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specifically bequeathed, proof should be furnished of 
the assent of the executor to the bequest, and the last 
receipt for rent should be produced. Should the lease 
contain a covenant on the part of the lessee to insure 
the property, a poHcy of insurance in accordance with 
the covenant should be produced. By a recent act of 
parKament {p)y bond fide purchasers were protected 
against any breach of the covenant committed before 
completion of the purchase of which they had no notice, 
where they are furnished with a receipt for the last pay- 
ment of rent, and an insurance wa. subsisting in con- 
f ormity with the lessee's covenant to insure ; but this 
provision has now been repealed by the Conveyancing 
and Law of Property Act, 1881, s. 14, sub-s. 7, and 
more extensive provisions made for the protection from 
forfeiture by persons claiming under leases and under- 
leases already or hereafter to be granted ; and it is now 
provided by the Conveyancing and Law of Property 
Act, 1881, s. 14, sub-s. 1, that a right of re-entry or 
forfeiture, under any stipulation, in a lease for a breach 
of covenant or condition, shall not be enforceable until 
the lessor serves on the lessee a notice specifying the 
breach complained of, and, if the breach is capable of 
remedy, requiring the lessee to remedy same, and in 
any case, requiring the lessee to make compensation in 
money for the breach, and the lessee fails, within a rea- 
sonable time thereafter to remedy it, if it is capable of 

(y) 22 & 23 Vict. c. 35, 8. 7. 
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'JurK^As,4;^i.Ar remedy, and to make reasonable compensation in money, 
'*L^ a0£..€k^k^uiu to the satisfaction of the lessor for the breach ; but this 
i^Ai*u,«*A»4p5PQy£g£Qj^ does not extend to a covenant or condition 

Scuz/k4.u\u»fd,Jig^^'^ assigning, underletting or parting with the 

possession or disposing of the land leased, or to a 
condition for forfeiture on the bankruptcy of the lessee, 
or on the taking in execution of the lessee's interest 
{sub-s. 6). 

We have seen that, under the Wills Act (2), an ap- 
pointment by will executed according to the formalities 
prescribed by the act, so far as respects the execution 
and attestation thereof, is a valid execution of the power 
after the act coming into operation, notwithstanding 
the observance of other formalities may have been re- 
quired by the document creating the power ; and by a 
recent statute (a), a deed executed thereafter in the 
presence of two or more witnesses in the manner in 
which deeds are usually executed and attested, shall, 
so far as respects the execution and attestation thereof, 
be a valid execution of a power by deed or instrument 
not testamentary, notwithstanding that such deed or 
instrument may require some other form of execution ; 
but with reference to appointments executed prior to 
these acts, it is necessary that the prescribed formalities 
-should have been observed (S). 

The Bankruptcy Act, 1869 (c), provides, that peti- 
tions, orders, certificates, deeds and other instruments, 

(z) 1 Vict. c. 26. (b) lb. s. 12. 

(a) 22 & 23 Viot. c. 35. (c) 32 & 33 Vict. c. 71. 
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or copies of them, and affidavits or documents made or 
used in the oottree of any bankruptcy proceedings are 
to be receivable in evidence if under the seal of the 
court, or purporting to be signed by any judge having 
jurisdiction in bankruptcy {d). This act, as we have 
seen, has now been repealed, but the Bankruptcy Act of 
1883, sect. 134, contains a provision to the like effect. 
When, therefore, the title depends upon bajikruptcy, 
the abstract should be verified accordingly. Proceed- 
ings in insolvency should be verified by certified copies 
of such proceedings (e). 

Where property is sold as free from land tax, the re- 
demption of the land tax should be shown by produc- 
tion of the certificate of the land tax commissioners, 
with the receipt of the cashier of the Bank of England 
and memorandum of registration (/). A few words 
here respecting the land tax may not be out of place. 

Land tax is chargeable under 38 Geo. 3, c. 5, and 
was, until the statute 38 Geo. 3, c. 60, an annual impost 
only. The last-named act provided for the redemption 
and purchase of the tax, but land tax purchased there- 
under continued payable to the receiver-general, and 
was by him paid to the purchaser, to whose personal 
representatives it devolved on his decease. 

-This act was repealed by the 42 Geo. fS, c. 116^ 

(d) 32 & 33 Vict. c. 71, 8. 107. by 24 & 26 Vict. c. 134. 

(e) See Insolvent Acts, 1 & 2 (/) 42 G^. 3, c. 116, s. 38; and 
Vict. 0. 110, s. 105 ; 5 & 6 Vict. see Bf*chanan v. Foppleton^ 4 Jnr.,. 
c. 116, 8. 11 ; 7 & 8 Vict. o. 96, N. S. 414. 

s. 37. Insolvent Court abolished 
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under the provisions of which (as altered by the sub- 
sequent acts of 43 Geo. 3, c. 61 ; 46 Geo. 3, o. 77 ; 
46 Geo. 3, o. 133 ; 60 Geo. 3, o. 68 ; 63 Geo. 3, c. 123 ; 
54 Geo. 3, o. 73, and 67 Geo. 3, c. 100) the land tax 
is now redeemable ; the act also provides for the pur- 
chase of the land tax, extending the privilege to per- 
sons neither the owners of nor interested in the lands 
chargeable, upon purchase whereof the lands become 
exonerated from the tax and chargeable with a fee farm 
rent in lieu thereof equal to the amount of the land tax 
purchased, which fee farm rent will devolve as real 
estate. 

An act {g) has been passed reducing the price of 
redemption fixed by the 42 Geo. 3, c. 116, — 17/. 10«. 
per cent., — and by a subsequent act (/*) the right to 
purchase or redeem is restricted to persons having an 
interest in the property (e) ; but the act provides that 
upon completion of any redemption after the passing of 
the act (which came into operation on the 20th of 
August, 1853) the property shall be wholly freed and 
exonerated from the land tax and from any yearly rent- 
charge in respect of the consideration (k) ; but this 
section of the ' act has since been repealed by another 
act so far only as relates to contracts entered into after 
the passing of such act (/), which came into operation 
on the 29th July, 1856. It will thus be seen that 

iff) 16 & 17 Viot. 0. 74. {k) lb. 8. 2. 

(A) lb. c. 117. (0 19 & 20 Viot. o. 80, s. 3. 

(i) lb. 8. 1. 
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transactions which took place between the passing of 
the last-mentioned acts are nnaffected by the latter act, 
And the tax has consequently merged. 

Where a tenant for life, or any other particular 
interest, redeems the tax out of his own pocket, the 
charge to which he is entitled imder the 42 Geo. 3, 
o. 116, is personal estate (m), and without some evidence 
of intention will not merge if he becomes entitled to the 
fee simple (n). 

Discharges for legacies or other sums charged upon 
land must be produced, notwithstanding twelve years 
may have elapsed since they became payable, as the 
claims may still subsist in consequence of incompetency 
of the person entitled or an intermediate acknowledg- 
ment may have been given (o). 

A seller cannot himself prove a fact upon which the 
title depends {p)y though in practice a purchaser is 
frequently content to take a statutory declaration by a 
vendor as evidence of iaxsts within his knowledge. 

Prior to the Conveyancing Act, 1881, the absence of 
or deficiency in proof of the existence or due execution 
of material instruments, presumption that such instru- 
ments did exist and were duly executed was admissible 
as between vendor and purchaser if possession had been 
oonsistent with the primd facie title. And, as a general 

(m) 19 & 20 Vict. c. 80, s. 123. (o) 37 & 38 Vict. c. 67, 8. 8 ; 

(«) Trevor v. Trevory 2 Myl. & see also Cooke v. SoUaUy 2 Sim. & 

K. 675 ; £x parte Fhillipa, 19 Stu. 154. 

Ves. 118. {p) Eobaon v. Bell^ 2 Beav. 17. 
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role, a purohaser would be bound to admit such pre- 
sumptions, which a judge in a court of law would direct 
the jury to presume, though not such matters as would 
be left to the finding of the jury. The same rule also 
would seem to apply to matters of fact as between Ten- 
der and purchaser. (See Mr. Dart's elaborate disserta- 
tion on presumptions and the cases there cited. Dart's 
Vendors and Purchasers, tit. " Abstract.") And as we 
have before seen, it is now provided by the Conveyancing 
and Law of Property Act, 1881, s. 3, sub-s. 3, that a 
purchaser shall assume, unless the contrary appears, that 
recitals contained in abstracted documents forming part 
of a prior title are correct, and give the material con- 
tents thereof, and that they were duly executed and 
perfected. 
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PART II. 



OF CONTRA.CT AND MATTEKS EELATING THERETO, 



Chapter IV. 
FOEM OF AND PAETIES TO CONTEACT. 



Section 1. 

Form of Contract 

The form of a contract for sale and purchase wiU neces- 
warily vary according to the nature of the title of the 
proposed vendor and the evidence thereof in his posses- 
sion or power. If he has a root of title forty years 
old (a), showing the seisin of the person then alienating, 
and all due formalities have been observed in the transfer 
of the estate from and to the various owners who have 
preceded the person selling, and if such person is in a 
position to furnish the necessary evidence for deducing 
his title, or, being a trustee for sale, has a valid power 
enabling him in that behalf, with a power to give suffi- 
cient discharges for the purchase-money, the contract 
need contain no more than the agreement for sale and 

(a) 37 & 38 Vict. 0. 78, 8. 1. 
S. H 
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purchase, the description of the estate, and fix the time 
for completion. 

It is, however, very rarely the case that the state of 
the title of the proposed vendor is such that he is in 
a position to enter into an open contract, and if he is 
well advised he will be protected by such restrictive 
stipulations as his position with regard to title and 
evidence of tide may warrant, care being taken to avoid 
the insertion of special conditions for which there is no 
necessity (and which, indeed, if he be acting in a fidu- 
ciary character, he must not do), and confining the 
restrictive stipulations in the contract to such as will be 
sufficient to protect him from unnecessary expense ; but, 
above all things, to abstain from offering a property for 
sale where the title is so defective that it cannot even 
with restrictive stipulations be forced upon a purchaser, 
as such a course has in numerous instances been the 
cause of the defects being brought to the knowledge of 
those to whose interest it has been to take advantage of 
them. 

Section 2. 

Statute of Frauds. 

The Statute of Frauds (b) enacts that no action shall 
be brought whereby to charge any person upon any 
contract or sale of lands, tenements or hereditaments, 
or interest in or concemiag them, unless the agreement 

(b) 29 Car. 2, c. 3. 
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upon which such action shall be brought or some me- 
morandum thereof shall be in writing and signed by the 
party to be charged therewith or some other person 
thereunto byjbim lawfully authorized (c). 

The person authorized for this purpose may be ap- 
pointed by parol (^), but he cannot bind the principal 
further than the authority given him will extend (e) ; 
and if he exceeds his authority he will himself be 
liable, though the principal will not (/). The agency 
may be revoked at any time prior to the signature of 
the agreement (g). 

The names of the contracting parties must be con- 
tained in the agreement, or there must be such a 
description of them that there cannot be any dispute 
as to their identity (h). But it has been recently held, 
that where the vendor was not named, but described as 
a trustee selling under a trust for sale, this was a suffi- 
cient description within the statute (/). So also where 
the vendor was called the proprietor (k). 

The contract will be binding though unsigned by the 
purchaser (^, and if one party to the contract only be 
bound he may require the other to assent or dissent 

(e) 29 Car. 2, c. 3, s. 4. {g) Prid. Con., tit. " Agrt." 

{d) Prid. Con., tit. <* Agrt." (A) Sale v. Lambert, 18 L. R., 

(e) Olding v. Smith, 16 Jur. Eq. 1 ; Fotter v. Buffield, 18 L. 

497 ; Chinnoch v. Marchioness of R., Eq. 4 ; Commins v. Scott, 20 

Ely, 11 Jur. 329. L. R., Eq. 11. 

(/) Ambl. 498; 10 Ves. jun. (i) Catling v. King, 5 L. E., 1 

400 ; Spedding v. Nevell, 4 L. R., Ch. D. 660. 

C. P. 212 ; Godwin v. Francis, 5 {k) lb, 648. 

L. R., C. P. 296. \l) Sug. V. & P. 129. 

h2 
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therefrom in writing, and unless this is done lie may 
resoind (m). 

The whole oontraot must be in writing, and must 
comprise the whole terms agreed upon, or refer to some 
written document which does so (n) ; and where another 
document is so referred to, parol evidence will be ad- 
mitted to identify it (o). An entire agreement for sale 
of real and personal estate, part of which is within the 
statute and Toid, cannot be supported as to the part not 
within the statute (p). 

It has been decided that sales by auction are within 
the statute, and that the auctioneer is the agent for 
both vendor and purchaser (q). Should the highest 
bidder be an agent, the signature by the auctioneer of 
the agent's name will be binding on the principal (r). 

The receipt of a vendor, or on a sale by auction the 
auctioneer's receipt, for the purchase-money or deposit, 
or a minute of the sale in the auctioneer's book, is suffi- 
cient if the receipt states the price or is so framed that 
the price may be coUected from it (s). 



(m) 2 Jao. & W. 428. See also 
Xord Ormond v. Anderson, 2 Ba. 
& B. 371. 

(«) Dobell V. Sutchinsonj 3 Ad. 
& EU. 366 ; Fowell v. BUhn, 2 
Ball & B. 416; Laythoarp v. 
Bryant, 2 Bing. N. C. 736; Bidg- 
way V. Wharton, 6 Ho. of L. 0. 
38. 

(o) Morris v. Wilson, 5 Jur., 
:S. S. 168. 



{p) Cooke y. Tombs, 2 Anst. 
420; Lord Falmouth v. Thomas, 
1 Giom. & Mee. 89. 

{q) Sug. V. & P. 42. 

(r) White v. Froetejr, 4 Tann. 
209 ; Kentoorthy v. Schojield, 2 B. 
& 0. 945. 

(«) Emmerson v. Seelis, 2 Taxm. 
38 ; Oosbell v. Archer, 2 Ad. & E. 
600 ; Clerk v. Wright, 1 Aik. 12. 
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Letters will oonstitute an agreement (t) if they spe- 
cify the terms thereof (w), and the contracting parties 
are named, even though it may be provided that a more 
formal agreement shall be prepared and signed by both 
parties (a?). 

The offer must not contemplate a subsequent ar- 
rangement of terms (y), nor must the acceptance of an 
ofEer to make it binding be accompanied by a formal 
agreement with conditions of a special character (a). 
It has, however, been held in a recent case where an 
agreement for a lease of a house provided for the pre- 
paration and approval of a formal contract, and another 
contract wasnot entered into, that there wasno final agree- 
ment of which specific performance could be enforced 
against the defendant (a) ; nor was specific performance 
of a contract for the purchase of a lease enforced where 
it was made subject to the approval of the title by the 
purchaser's solicitor, and he, without mala fides, disap- 
proved of it (6). 

When letters form the agreement they should be 
stamped, but where in the course of proceedings in 



(t) Holland v. £^re, 2 Sim. & Thomas v. Dering, 1 Keen, 729. 

Stu. 194; Smith v. Surman, 9 {y) Manley v. Dotcdeswell, 10 

Bam. & Cresswell, 561 ; Sout* L. K., G. P. 102. 

ledffe v. Grant, 4 Bing. 653. {z) CrosaUy v. Mayeoch, 18 L. 

(u) Ogilvie v. Foljamhe, 3 Mer. It., Eq. 180. 

53 ; Boyee v. Green, Batty, 608 ; (a) Winn v. Bull, 7 L. R., Ch. 

Clinan v. Cooke, 1 Soh. & Lef. 22. D. 1, 29. 

(x) Fotcle Y. Freeman, 9 Yes. (b) Hudson v. Buck, 7 L. B., 

351 ; Kennedy y. Lee, 3 Mer. 441 ; Gh. D. 1, 683. 
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equity an agreement was admitted by the answer, the 
admission was held sufficient without stamping (o). 

If a contract or note in writing exists which binds 
one party to a contract, a subsequent note in writing 
signed by the other party is sufficient to bind him, pro- 
vided it either contains in itself the terms of the contract 
or refers to any writing which does so {d). 

A letter containing an offer wiU bind the writer from 
the time it is posted {e)y although it may not be received 
until the foUowing day (/), and an offer having been 
made may be varied or retracted before its accept- 
ance (g). If the person makmg the offer require its 
acceptance by a particidar day, the acceptance thereof 
will be binding on him though he may not receive it 
until after the day named, if the delay has been occa- 
sioned by the post-office or by the misdirection of the 
letter (A). 

Should the offer be rejected it cannot be revived by 
tendering an acceptance (t). 

The answer to a written offer must be a simple ac- 
ceptance of the proposal without any variation (A;), and 
should the letter containing the proposal require the 

party to whom such proposal is made to supply a term 

« 

(c) Euddleston v. Briscoe^ 14 {g) Honeyman v. Marriott, 6 
Ves. jun. 683. H. of L. Ca. 112. 

(d) Dobell V. Sutehinaon, 3 Ad. (A) Adams v. Zinsell, 1 B. & 
& EU. 365. Aid. 681. 

{e) Thomas v. BlacJcman, 1 CoU. (t) Syde v. Wrenehy 3 Beav. 

301. 334. 

(/) Potters, Sanders, 6 Hare 1. {k) Holland v. Eyre, 2 Sim. & 

Stu. 194. 
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in the agreementy there must be a special acceptance in 
writing of the term supplied (/). 

A contract for the sale of grass, wood or fruit as 
growing produce is a contract for sale of an interest 
concerning land. But a contract for the sale of grass, 
wood or fruit when severed, or by the terms of the con- 
tract intended to be severed from the freehold, or of 
other produce not arising spontaneously but by labour 
and industry, whether growing or severed, is not a con- 
tract for the sale of an interest concerning land (m). 

Although under sect. 2 of the Statute, of Frauds a 
lease for a term not exceeding three years, at a rent of 
two-thirds at least 6i the improved value, may be made 
by parol, an agreement for the sale of such a lease must 
be in writing (n). 



Section 3. 

Parties under Disability in Selling and Purchasing 

Land, 

The proposed vendor and purchaser should be ca- 
pable of selling and purchasing real estate, and not only 

(I) Boys V. Ayersty 6 Madd. v. TTa^fouJor^A, BEaat, 602; i&ortfW 

316. V. Boxally 1 Y. & J. 396; BodtoeU 

(m) Farher v. Staniland, 11 v. FhUUpSy 9 M. & W. 601 ; Smith 

East, 362 ; JFanoiek y. JBruee, 2 y. Surmm, 9 B. & C. 829. 
Han. & Selwyn, 205 ; Dunn y. {n) Barrett y. Bolphy 14 M. & 

Ferguson, Hayes, 540 ; Mayjield W. 348. 
T. IFadsley, 3 B. & G. 357; Crosby 
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80 bnt should be in such a position that their contracts 
may not be avoided by reason of any disability such as 
infancy, coverture, lunacy, or the like. 

An infant cannot enter into a binding contract for 
the sale or purchase of lands, nor can he sue for the 
specific performance of such a contract during his in- 
fancy (o) ; and on attaining his majority he might until 
recently have avoided or confirmed it, his representatives 
having the like privilege should he die under age (p). 
It is now, however, provided by the Infants' Relief Act, 
1874 {q)y that no action shall be brought whereby to 
charge any person upon any ratification made after full 
age of any promise or contract made during infancy, 
whether there shall or shall not be any new considera- 
tion for such promise or ratification after full age (r). 
But by the custom of gavelkind, a tenant of an es- 
tate of freehold may, at the age of fifteen, dispose of 
his estate by feofiEment (s). 

An infant cannot take advantage of his own fraud {t) ; 
and if an infant contracts for purchase of an estate and 
pays a deposit, and on attaining his majority refuses 
to complete the purchase, he cannot recover the de- 
posit imless fraud was practised in procuring it from 
him (w). 

(o) Flight V. BoUand, 4 Buss. (t) Overton v. Bannister, 3 Hare^ 

298. 603 ; Wright v. Snow, 2 De G. & 

(p) Clayton v. Ashdotvn, 9 Vin. Sm. 321. 

Abr. 393. («) Fx parte Tayhr, 8 De G., 

(q) 37 & 48 Vict. c. 62. M. & G. 267. See also Sugd. V.- 

(r) lb, s. 2. & P. 209. 

(«) 2 Bl. 84. 
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By the Married Women's Property Act, 1882 {x), 
every woman who shall fnarry after the 31st of December, 
1882, is entitled to hold as her separate property, and 
to dispose of by wiU or otherwise in the same manner 
as if she were a feme sok^ all real and personal pro- 
perty which shall belong to her at the time of her 
marriage, or shall be acquired by or devolve upon her 
after marriage. And every woman married after the 
81st of December, 1882, is entitled to hold and to dispose 
of in maimer aforesaid as her separate property aU real 
and personal property, her title to which, whether vested 
or contingent, and whether in possession, reversion, or 
remainder, accrues after the 31st of December, 1882. 

Formerly a married woman could not dispose of her 
lands, even with her husband's consent, without the 
necessity of a fine, after being examined separately 
and apart from her husband, in order that it might be- 
ascertained that her act was voluntary, though she could 
deal with property limited to her iseparate use as if she 
were a feme sole (y), and a power given to an unmarried 
woman could be exercised by her as well after marriage^ 
as before, without the concurrence of her husband (s). 

The statute for the Abolition of Fines and Eecoveries 
prescribes the mode in which a woman married before 
the Married "Women's Property Act, 1882, can dispose* 
of her real estate acquired before the act, and empowers 
a married woman to dispose by deed of lands of any 

{z) 46 & 46 Vict. 0. 75, s. 2. 64. 

(y) Jude V. Subb, 7 L. R., Ch. (2) 1 Sugd. Pow. 182, 7th ed. 
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tenure and money subject to be inyested in the purchase 
of lands, and to dispose of, release, surrender or ex- 
tinguish any estate or interest therein which she alone, 
or she and her husband in her right, might have in any 
such lands or money, and to release and extinguish 
powers as if she were a feme soky provided her husband 
concurs and the deed is duly acknowledged ; but it is 
provided, that the act shall not apply to an estate at law 
in copyholds in cases in which any of the objects to be 
effected by the above clause could, previously to the act, 
have been effected by her with the concurrence of her 
husband by surrender (a), and this section of the act 
has been held to apply to a contingent remainder in 
lands (S), and to an interest in the proceeds of sale of 
real estate directed to be sold, whether in possession or 
reversion (c), but not to a reversionary interest in a 
mortgage debt on real estate (d). 

The act prescribes the manner and before whom the 
acknowledgment is to be taken, and empowers the 
Court of Common Pleas to make rules from time to 
time touching the acknowledgments of married women, 
which powers have been exercised by the rules of 
Hilary Term, 1834, which, amongst other things, 
direct that one at least of the commissioners appointed 
under the act for taking acknowledgments shall be a 

{a) 3 & 4 Wm. 4, c. 74, s. 77. Hare, 69 ; Franks v. Bollans, 3 

{b) Crofts V. Middleton, 8 De L. R., Oh. 717. 
G., M. & a. 192. {d) In re Newton's Tntsts, "W. 

(c) Briggs v. Chamberlain, 11 N. 1882, 186. 
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person not interested in the transaction or concerned 
therein as attorney, solicitor, agent, or as clerk to any 
attorney, solicitor or agent so interested or concerned. 
But a subsequent act has been passed {e)^ which pro- 
vides that no deed acknowledged or to be acknowledged 
by a married woman ehaJl be impeached at aay time 
after the certificate of acknowledgment has been filed 
of record in the Court of Common Pleas, by reason only 
that the judge, master in Chancery or commissioners, 
or either of them, was or were interested or concerned 
in the transaction giving occasion for such acknowledg- 
ment, either as a party or parties, or as attorney or 
solicitor, or clerk to the attorney or solicitor, of one of the 
parties or otherwise ; and the Conveyancing Act, 1882 (/), 
renders one cominissioner only requisite for taking the 
acknowledgment, and provides that such acknowledg- 
ment shall not be impeachable by reason only that the 
judge or commissioner taking same is interested (g), 

A married woman seised at law of an estate in copy- 
holds, acquired before the Married Women's Property 
Act, 1882, can, with the consent of her husband, pass 
the estate by surrender ; but if the estate be equitable, 
the assurance thereof may be by surrender or deed ac- 
knowledged as in the case of freeholds (A). 

A husband may dispose of a term of years belonging 
to his wife, which is not subject to the Married "Women's 



W 17 & 18 Vict. 0. 75. 
(/) 46 & 46 Vict. 0. 39. 
iff) lb. 8. 7. 



(A) 3 & 4 Wm. 4, c. 74, ss. 77, 



90. 
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Property Act, 1882, either absolutely or by way of 
mortgage (i) ; but, if he does not exercise such power, it 
will pass upon the death of either husband or wife to 
the survivor without the necessity of taking out ad- 
ministration, but the husband can dispose of the wife's 
term by will (A). The power of the husband extends to 
reversionary and contingent interests (/), unless the^ 
interest is such that it cannot vest in the wife during 
coverture in possession (m). If the interest is equitable, 
the wife must concur in and acknowledge the deed dis- 
posing thereof, in order to bar her equity to a settle- 
ment (n). 

Before the Married "Women's Property Act, 1882, a 
married woman might deal with property limited to her 
separate use as if she were a feme sole (o) ; and a power 
given to an unmarried woman could be exercised by her 
as well after marriage as before, without the concur- 
rence of her husband {p) ; but now as regards the pro- 
perty of a married woman coming within the operation 
of the act, as we have seen, such property, whether real 
or personal, may be disposed of as if she were a feme- 
sole, and consequently neither the consent of the husband 
nor acknowledgment of the assurance containing such 
disposition will be necessary. 

(») RiUy. Edmonds, 5 De G. & (m) DuberUy v. Day, 16 Bear. 

S. 603, 607. 33. 

{h) Doe d. Shaw v. Steward^ 1 (n) EanwnY, Keating, ^'Hsiie,\. 

Ad. & EU. 300; Doe v. Eart, 3 (o) Prid. Conv., tit. "Purchase 

Bofis. & Myl. 360. Deeds ; " Jude y. Bubh, 7 L. R, 

(/) Donne y. Eart, 2 B. & M. Gh. 64. 

360. {p) 1 Sugd. Pow. 182, 7th ed. 
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A married woman who does not come within the 
operation of the Married Women's Property Act, 1882, 
is not absolutely incapacitated from purchasing land, 
but if she does purchase, her husband during his life, 
or her representatives after her death, may annul the 
purchase if not made out of her separate estate {q). 
And, under the Married Women's Property Act, 1870, 
leaseholds to which a woman, married after the 
Sth August, 1870, became entitled during her marriage 
as next of kin, or one of the next of tin, of an intes- 
tate, would, without prejudice to the trusts of any 
settlement affecting the same, belong to the woman for 
her separate use (r) ; but this act has now been re- 
pealed (except as to rights acquired thereunder) by the 
Married Women's Property Act, 1882, which act, as 
we have seen, contains more extensive enactments in 
favour of married women. 

Persons of unsound mind are incapacitated from 
making a binding disposition of any estate in lands, but 
an executed contract entered into bond fide^ and in the 
ordinary course of business, is not void by reason of one 
of the parties having been at the time of the contract of 
xmsoimd mind, where such unsoundness is not known to 
the other party (s). 

Prior to the Naturalization Act, 1870 (^), which act, 
however, is not retrospective (w), land purchased by an 

{q) Dart, V. & P. 28. Deeds." 

(r) 33 & 34 Vict. c. 93, 8. 7. {t) 33 Vict. c. 14. 

(«) M<mlU>n T. CamrouXy 4 Ex. {u) Sharp y. St, SativeuTf 7 L. 

17; Prid. Con. tit. "Purchase R., Ch. 343. 
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alien would have been forfeited to the crown, who, after 
office found, might have seized the lands accordiaglj(;p) ; 
but before office found an alien might make a convey- 
ance to a natural-bom subject, but such conveyance, 
though a valid disposition, did not defeat the prior 
rights of the crown, which stiU continued. And if lands 
were devised to a trustee for an alien the trust would 
have been executed for the benefit of the crown (y). 
But a devise of lands to trustees, to sell and to pay the 
proceeds to the alien, was good (z). 

An act was passed {a) which empowered an alien 
residing in any part of the united kingdom, and being 
the subject of a friendly state, to obtain all the rights 
and capacities (with some trifling exceptions) of a 
natural-bom subject, and he was then in a position to 
hold and dispose of land as if he had been bom in 
this country. 

The same act enabled any such alien to take a lease 
for twenty-one years for the purpose of residence or 
occupation by himself or his servants, or for the purpose 
of any business, trade or manufacture (6) ; but now real 
and personal property of every description may be 
taken, acquired, held and disposed of by an alien in the 
same manner in all respects as by a natural-bom British 
subject. And a title to real and personal property of 



[x) Co. litt. 2 b. (2) Du Bourmelin v. Sheldon^ 1 

(y) Barron t. Wadhiity 24 Beav. 79. 
Bear. 1. (a) 1 Sc% Vict. 0. 66. 

{b) lb, s. 6. 
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every description may be derived through, from or in 
succession to an alien in the same manner in all respects 
as through, from or in succession to a natural-bom 
British subject (c). 

Persons acting in %, fiduciary character, such as 
trustees, assignees (or, as they are now called, trustees) 
in bankruptcy, committees of lunatics, executors, and 
other persons occupying a position with reference to 
the property or affairs of another inconsistent with the 
duties or interests of a purchaser, cannot themselves 
purchase the property with which they are thus con- 
nected or entrusted {d). Thus mortgagees selling under 
a power of sale, an arbitrator contracting for amascer- 
tained claims of parties to the reference {e)^ commis- 
sioners for inclosure amder a General Inclosure Act, who 
cannot purchase land in a parish in which an inclosure 
is made until five years from the date and execution of 
their award (/), or valuers acting under the Commons 
Inclosure Act, who are imder a similar disability for the 
term of seven years (g), are all unable to purchase the 
property with which they are thus fiduciaUy connected. 
A mortgagee may, however, purchase from a mortgagor, 
or a mere diy trustee may purchase from his cestui que 
trust (/*), and a trustee may purchase from the cestui 

(e) 33 Vict. c. 14, s. 2. {e) Bhnnerhassett v. Bay, 2 Ba. 

(d) Adheame v. Sogan^ 1 Dra. & B. 116. 

310 ; Greenlaw v. King^ 3 Beav. (/) 41 Gteo. 3, c. 109, s. 2. 

49; 9 Ves. 248; 10 Ves. 381, \g) 8 & 9 Victv c. 118, s. 129. 

393. See also Sugd. V. & P. (A) Tarhes v. White^ 11 Ves. 

llthed. 890; Tate v, Tf^ilHamon, 226; Knight v. Majorihanhs, 2 

2 L. K, Ch. 255. Mao. & Gor. 10. 
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que trust if the relation of trustee and cestui que trust 
be previously dissolved, or the parties may agree to stand 
with reference to each other in the character of vendor 
and purchaser (t). 

A solicitor may purchase frim his client, but it is 
essential that the client should be advised by some dis- 
interested solicitor, and it would rest with the solicitor 
purchasing to prove that he gave an adequate considera- 
tion (k) ; but to set aside a sale to a solicitor by his 
client, the proceedings must be commenced within a 
reasonable time (l). 

A relative of a disqualified person may purchase bond 
fde on his own account (^)), and the court will in the 
absence of fraud decree a specific performance at the 
suit of a purchaser (w). 

A tenant for life imder a settlement, whose consent 
is necessary to the exercise of a power of sale by the 
trustees, may nevertheless purchase from them under 
the power (o). 

Corporations cannot hold land unless authorized by 

(*) Gibson v. Jeyes, 6 Ves. 277 ; 616. 
Montesquieu v. Sandy Sy 18 Ves. (/) J^arquis of Clanriearde v. 

302 ; Coles v. Trecothiek, 9 Ves. Heming, 30 Beav. 175. 
247. (m) Ferraby v. Sobsan, 2 Ph. 

{k) JEdwards. y. Meyrieky 2 "Harey 261. 
63; Holman v. LoyneSy 23 L. J., (w) Frestayey. ZangfordyZyLood. 

Ch. 629 ; Gibbs v. Daniely 4 Giff. 248 ; Coles t. Trecothicky 9 Ves. 

1 ; Dally v. Worhamy 33 Beav. 234. 

164. See also Guest v. Smythey (o) Howard T. DitcanCy Turn. 

6 L. R., Ch. 651 ; Fisan v. Att.^ & R. 81 ; Diceonson v. Talbot, 6 

Gen. for Gibraltar, 6 L. R., P. C. L. R., Ch. 32. 
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act of parKament, or licence obtained by them for that 
purpose (p). And a company registered amder the 
Joint Stock Companies Acts has power to hold lands (^), 
but no company formed for the purpose of promoting 
art, science, religion or charity, or any other like object 
not involving the acquisition of gain by the company or 
by the individual members thereof, shall without the 
sanction of the board of trade, hold more than two acres 
■of land, but the board of trade may by licence, imder the 
hand of one of their principal or assistant secretaries, 
•empower any such company to hold lands in such 
quantity, and subject to such conditions, as they think 
fit(r). 

Purchases by individuals who are unincorporated 
must be made by them in their private capacities and 
individual names. A purchaser by eo nomine the in- 
habitants of a place, or the parishioners or church- 
wardens of a parish, is bad ; so is a similar purchase by 
or grant to the commoners of a waste (s). 

By the custom of London ^d some other places the 
parson and the churchwardens are a corporation to 
purchase land (t), and so by statute are churchwardens 
^md overseers generally in some matters relating to the 
poor laws (t*), and to education (a?). 

At the time of the passing of the act amending the Law 

{p) 7 & 8 Will. 3, c. 37. {u) 9 Geo. 1, c. 7, s, 4 ; Sugd. 

Iq) 25 & 26 Vict. c. 89, s. 18. V. & P. 685. 

(r) lb. 8. 21. (a:) 4 & 5 Vict. c. 38, s. 8 ; 

(«) Co. Litt. 3 a. 12 & 13 Vict. c. 49, and 14 Vict. 

(t) Wamer^t easef Cio, J&Q, 5Z2, c. 24. 

S, I 
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relating to Treason and Felony (y), presently referred 
to, traitors and felons could sell personal property for 
the maintenanoe of themselves or families (z), though 
a mere colourable disposition of goods by a person 
imder a charge of felony for avoiding forfeiture would be 
void as against the crown (a) ; so also would be a volun- 
tary settlement of personal estate after commission of 
felony in favour of a wife and children (6). And a 
conviction for treason or felony occasioned a forfeiture 
of personal estate though vested in trustees (c). 

Estates of inheritance were affected, both as regarded 
escheat and forfeiture, from the time of commission 
of the offence, and consequently any alienation thereof 
between that period and conviction was ineffectual to 
defeat the rights of the crown, even though made to a 
purchaser for valuable consideration without notice {d). 
And where the estate was vested in trustees, and the 
cestui que trust died without heirs or committed felony, 
his beneficial estate would not escheat, but the trustees 
held it discharged from the trust (e). The same rule 
still applies in the case of a mortgagor dying without 
heirs, in which event the equity of redemption belongs 
to the mortgagee (/), and there was no escheat on the 
treason or felony of a trustee or mortgagee (g), 

(y) 33 & 34 Vict. c. 23. Deeds." 

(«) 8 Co. 171. (d) 4 Jarm. Con. hj S. 75. 

(a) lb,; Perkins y. Bradley ^ 1 [e) Taylor y. Hay garth, I^^vdcl. 

Hare, 219. 8 ; Burgetsy, Wheate, 1 Eden, 177. 

{b) Me Saundersi^ JEstate, 4 GifP. (/) Beale v. Symonds, 16 Beav. 

179. 406. 

{e) Prid. Con., tit. "Purcliase (g) U & 14 Vict. c. 60, s. 46. 
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Section 4. 
Contracts by Fiduciary Vendors. 

Persons acting in a fiduciary capacity, such, as trustees 
for sale, persons selling under statutory or other powers, 
executors and administrators, trustees in bankruptcy 
and other persons acting under trusts or for the benefit 
of others, derive the powers and authorities exercised by 
them under the deed, will, or other document creating 
the trust or power, or by statutory enactment; and 
during the present reign the powers of such persons 
have been materially facilitated and augmented by 
various acts of parliament, to which reference will be 
hereafter made. And, first, as to trusts and powers 
6reated by deed or will. 

Trusts for and powers of sale usually declare by whom 
they are to be exercised, the time of such exercise, and 
in what manner they are to be carried into execution, 
and how the proceeds of sale are to be disposed of. 

A trust for sale and a mere power of sale unac- 
companied by the legal estate differ in that the trust 
wiU be exerdseable by the person or persons in whom 
the legal estate may become vested ; thus if vested in two 
trustees, their heirs or assigns, or by implication, their 
executors, administrators, or assigns upon trust for sale, 
in the event of the death of one of them the trust 
would be exerciseable by the surviving trustee {h). 

(A) Zan^ Y. Debenham, 11 "HATe, 567; Warburton v. Sandy s, 14 
188 ; Watson v. Fearamy 2 Exch. Sim. 622. 
Sep. 581 ; Jones y. FHee^ 11 Sim. 

i2 
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And the Conveyancing and Law of Property Act, 1881, 
8. 38, Bub-s. 1, provides, as to trusts coming into 
operation after the Slst day of December, 1881, that a 
power or trust vested in two or more executors or 
trustees jointly, imless the contrary is expressed by the 
instrument, if any, creating it, may be exercised or 
performed by the survivor or survivors of them for the 
time being (/). A mere power of sale, however, must be 
followed strictly, and be exercised by the person or 
persons named by the document creating it, and cannot 
on the death of one, if given to several by name, be 
exercised by the survivors (m). But if the power 
authorizes it to be exercised by persons to whom a 
general description is given, as " my sons," " my sons 
in law," or "my trustees," and not by their proper 
names, in the event of death of any or either of them 
the authority will survive while the plural number 
remains. And if given to executors, by their descrip- 
tion as such, and the will does not expressly point to 
a joint exercise, a single surviving executor may exer- 
cise it; though if given to them by name, it seems 
doubtful, unless the power arises by implication, when 
it will survive (n). 

When a power is given over real or personal estate, if 
it reposes a personal trust and confidence in the donee 
to exercise his judgment and discretion, he cannot 

(0 44 & 45 Vict. 0. 41, s. 38. & Aid. 608 ; BaU v. Detves^ Jac. 
{m) TownsendY.Wilson, I Bam. 189. 

(«) Sugd. Pow. 146. 
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depute another to exercise it, and consequently trustees 
cannot sell by attorney, though the mere execution of 
a conveyance under power of attorney would not be a 
delegation of such confidence or discretion (o) ; and if 
a trust is directed to be exercised by the assigns of the 
trustee, a devisee by will, but not an assignee under a 
deed, can exercise it{p). 

If one of two or more trustees disclaims, the remain-^ 
ing trustees or trustee will take the legal estate vested 
in the trustees as such, with such powers as are requisite 
for the administration of the trust {q) ; and in a case 
where a power was vested in two trustees, or the sur* 
vivor of them, and one disclaimed, it was held that the 
sole acting trustee might execute it (r). 

Trustees are usually directed to sell with all con- 
venient speed, but there must necessarily be some dis- 
cretion which the trustee may safely exercise. Where 
the trust for sale is with a view to conversion, the 
trustees should sell at once, and would not be justified 
in first mortgaging the property (s) ; though in a recent 
case, it was held that a simple power of sale would 
authorize a mortgage {t) ; but if the trust is for a re- 
investment id real estate, a sale should not be made for 
the mere purpose of convertiag the estate (w). If the 
document under which the trust is created fixes the 

(o) Sugd. Pow. 214. (») Sugd. V. & P. 58. 

(p) TitUy V. JFolstenholme, t {t) Devaynes v. Sobinson, 24 

Beav. 425. Beav. 86. 

(q) Hm*8 Trustees, 205. («) Sugd. Pow. 473. 
(r) JSatonr, Smith, 2 Beav. 2Z6. 
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tiine for sale, the sale must be made aooordingly, and 
not anticipated (x). 

If a trust or power of sale be not exercised, and the 
beneficiaries thereunder acquiesce in the non-exerdse 
after the purposes for which it was created have ceased 
to exist, they wiH be entitled to have the property in 
specie discharged from the trust, and the parties autho- 
rized to exercise it mil become simply bare trustees of 
the legal estate for the beneficiaries (y). After the 
institution of proceedings for the execution of the trust, 
a sale cannot be made without leave of the court (z) ; 
but it has been held that an executor can make a good 
title to leaseholds, notwithstanding the existence of an 
administration suit, so long as the decree has not been 
made (a). 

The mode of sale authorized must be followed. If a 
sale by auction is directed even at a sum mentioned in 
the instrument creating the trust, a sale by private 
contract at that sum must not be made, and vice 
versd (b) ; and where the sale is by auction due notice 
and advertisements of the sale should be made (c). If 
the trust does not direct the mode of sale, it may be 
made either by public auction or private contract. And 

(x) GosUng v. Carter, 1 Coll. [z) Walker y. SmaUwood, Amb. 

652. 676. 

(y) Lantehury v. Collier, 2 K. (a) Neeves y. Burrage, 14 Jur. 

& J. 709 ; Wolley v. Jenkins, 3 177. 

Jur., N. S. 321 ; Trotver y. {b) Bruce v. Adams, Amb. 496. 

KnightUy, 6 Mad. 134; Tate v. \c) OrdT.Noel, 6 Mad. 438. 
Swinsteadp 26 Beay. 625. 
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the Conveyancing and Law of Property Act, 1881, 
8. 35, provides, as to trusts or powers created by an 
instrument coming into operation after the commence- 
ment of the act, that "where a trust for sale or a power 
of sale of property is vested in trustees, they may seU 
or concur with any person in selling all or any part 
of the property, either subject to prior charges or not, 
and either together or in lots, and either by public 
auction or private contract, subject to any such con- 
ditions respecting title or evidence of title, or other 
matter, as the trustees think fit, with power to vary 
any contract for sale, and to buy in at any auction, or 
to rescind any contract for sale, and to re-sell, without 
being answerable for any loss." 

A trust for sale generally provided that the receipts 
of the trustees for sale should be valid discharges for the 
purchase-money, and thus the purchaser was exonerated 
from having to see that the disposition thereof was in 
accordance with the trusts; but in cases not coming 
within the operation of 22 & 23 Yiot. c. 35, s. 23, and 
23 & 24 Yict. c. 145, s. 29, if the instrument creatiag 
the trust did not provide for such exoneration, it would 
have been incumbent upon a purchaser to consider 
whether, under the circumstances upon which the sale 
was made, the trustees were entitled to give a valid dis- 
charge. Sect. 29 of 23 & 24 Vict. c. 145, has now been 
repealed by the Conveyancing and Law of. Property 
Act, 1881, sect. 36 of which provides, as to trusts created 
either before or after its commencement, that "the receipt 
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in writing of any trustees or trustee for any money^ 
securities, or other personal property or effects payable, 
transferable, or deliverable to them or him under any 
trust or power, shall be a sufficient discharge for the 
same, and shall effectually exonerate the person paying, 
transferring or delivering the same from seeing to the^ 
application, or being answerable for any loss or mis- 
application thereof." 

If the purchase-money is to be applied upon trusts 
which require time and discretion (c?), or in payment of 
debts, or debts and legacies (&), though not of legacies 
alone (/), or for the benefit of a person who may be an 
infant or unascertained at the time of the sale (^), it 
will not be incumbent upon a purchaser to see to the 
application of the purchase-money in cases not coming 
within the operation of the act. 

Where the purchase-money is to be paid to an ascer- 
tained person, whose incapacity to receive the same i& 
not contemplated by the person creating the trust, or to- 
pay specific debts, or to invest in specific securities, a 
purchaser would be bound to see to the application of 
the purchase-money, or such part thereof as would be 
sufficient to answer the trusts {h). 

In a case where land stood limited to such uses as D. 
should appoint, and subject thereto to the use of D.^ 

(d) JDoran v. Wiltshire, 3 Sw. (/) Wms. Real Assets, 62. 

699. {g) Lavender v. Stanton^ 6 Mad. 

{e) Johnson v. Kennett, 3 M. & 46; Sowarby v. Laey, 4 Mad. 142^ 

R. 624 ; Fage v. Adam, 4 Bear. {h) Sugd. V. & P. 542, 643. 
269- 
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and the heirs of his body, a contract entered into by D., 
who died before conveyance, was held to operate as an 
execution of the power of appointment in equity, and 
the purchase-money was held to be payable to his per- 
sonal representative as part of his personal estate (i). 



Section 5. 

Powers conferred by Lands Clauses Consolidation Acty 

1845. 

The compulsory taking of lands for undertakings of 
a public nature is now regulated by the Lands Clauses- 
Consolidation Act (A), which empowers the promoters 
of an undertaking to agree with the owner of lands 
by the special act authorized to be taken, and with all 
persons having any interest in such lands by that or 
the special act enabled to sell and convey the same, for 
the absolute purchase thereof and of all estates and 
interests therein {!). 

It shall be lawful for aU parties seised, possessed of, 
or entitled to any such lands, or any estate or interest 
therein, to sell, convey or release the same to the pro- 
moters of the imdertaking, and to enter into all neces- 
sary agreements for that purpose, and particularly it 
shall be lawful for all or any of the following parties so 

(0 £e DyheU Ustate, 7 L. K., (k) 8 & 9 Vict. c. 18. 

Eq. 337. (0 lb. s. 6. 
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seised, possessed or entitled as afoiesaid, so to convey 
or release (that is to say), all corporations, tenants in 
tail or for life, married women seised in their own riglit 
or entitled to dower, guardians, committees of lunatics 
and idiots, trustees or feoffees in trust for charitable or 
other purposes, executors and administrators, and all 
parties for the time being entitled to the receipt of the 
rents and profits of any such lands in possession, or 
subject to any estate in dower, or to any lease for life 
or for lives and years, or for years or any less interest ; 
and the power so to sell and convey or release as afore- 
said may lawfully be exercised by all such parties other 
than married women entitled to dower, or lessees for 
life or for lives and years, or for years or for any less 
interest, not only on behalf of themselves and their re- 
spective heirs, executors, administrators and successors, 
but also for and on behalf of every person entitled in 
reversion,, remainder or expectancy after them, or in 
defeasance of the estates of such parties, and as to such, 
married women, whether they be of full age or not, as 
if they were sole and of full age, and as to such guar- 
dians on behalf of their wards, and as to such com- 
mittees on behalf of the lunatics and idiots of whom 
they are the committees respectively, and that to the 
same extent as such wives, wardd, lunatics and idiots 
respectively could have exercised the same power under 
the authority of this or the special act if they had re- 
spectively been imder no disability, and as to such 
trustees, executors and administrators on behalf of Uieir 
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cestui que trusts^ whether inf ants, issue unborn, lunatios, 
femes covert or other persons, and that to the same 
extent as such cestui que trusts respectively could have 
exercised the same powers under the authorities of this 
and the special act as if they had respectively been 
under no disability {m). 

The purchase-money or compensation to be paid for 
lands purchased or taken from any party under any 
disability or incapacity, and not having power to sell or 
convey such lands except under the provisions of that 
or the special act, is to be ascertained either by the 
verdict of a jury or arbitration or by valuation (n). 

Nothing in the act or in the special act shall enable 
any municipal corporation to sell without the approba- 
tion of the commissioners of the treasury (o), and com- 
mittees of lunatics should not exercise the powers con- 
ferred on them by the act without the consent of the 
lord chancellor {p). 

When promoters of an undertaking require to pur- 
chase lands imder the authority of the act, they are to 
give notice thereof in the manner prescribed by the 18th 
section, and such notice constitutes, as between the 
owner and the company, the relation of vendor and 
purchaser to a certain extent (q). But if an owner dies 

(m) 8 & 9 Vict. c. 18, b. 7. Itail, Co,, 1 Bail. & Canal Cases, 

(«) lb, s. 9. 376 ; Saynes v. Haynesy 1 Drew, 

(o) lb. 8. 16. & Sm. 426 ; Gardner v. Charing 

{p) In re Wade, 1 H. & Tw, Cross Bail, Co., 2 Johns. & Hem. 

202. 248 ; Ite Battersea Bark Acts, 82 

(;) Stone and othere y. Coml. Beav. 691. 
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after receiving the notice before the price is fixed, the 
purchase-money will go to his heir (r), though should 
the price be fixed, the relation of vendor and purchasep 
is fully established («). 

If the purchase-money or compensation payable in 
respect of any lands taken from any person under any 
of the disabilities before mentioned amount to or exceed 
the sum of 200/., the same shall be paid into the bank 
in the name of the accountant-general in the manner 
directed, by the act, and shall remain so deposited until 
the same shall be applied to some or one of the following 
purposes, viz. : the purchase or redemption of the land 
tax, or the discharge of any incumbrance affecting the 
land purchased or taken or other lands settled there* 
with, — in the purchase of other lands to be settled in 
the same manner as the lands purchased or taken, or if 
paid in respect of buildings taken or injured, in re- 
moving or replacing such buildings or substituting others- 
in their stead in such manner as the Court of Chancery 
shall direct, or in payment to any party absolutely 
entitled to the money (t). 

If such money or compensation shall not amount to 
200/. and shall exceed 20/., it shall either be paid into 
the bank, and applied as directed with respect to suma 
amounting to or exceeding 200/., or the same may be 
paid to two trustees to be nominated in the manner 

(r) Battersea Park Acts, 32 23 Bea,v. 575; Metropolitan BaiL 
Beay. 691. Co, v. WoodhousCy 11 Jur. 296. 

(*) Begenfi Canal Co. v. Ware^ {t) 8 & 9 Vict. c. 18, s. 69. 
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prescribed by the act, but such last-mentioned applica- 
tion is not to be made unless the promoters of the 
undertaking approve thereof and of the trustees named, 
and such money shall be by such trustees applied in 
the manner directed with respect to money paid into 
the bank, but it shall hot be necessary to obtain any 
order of the court for that purpose (u). 

If such money shall not exceed twenty pounds the 
same shall be paid to the parties entitled to the rents 
and profits of the lands for their own use and benefit ; 
or in case of incapacity of such persons, the same money 
fihall be paid for their use to their respective guardians, 
husbands, committees, or trustees (x). 

Upon the deposit in the bank of the purchase-money 
or compensation, all parties by the act enabled to sell 
or convey lands shall, when required so to do by the 
promoters of the undertaking, convey the lands to them 
or as they shall direct, and in default thereof, or if a 
good title is failed to be adduced to such lands to their 
satisfaction, it shall be lawful for the promoters, if they 
think fit, to execute a deed poll under their common 
seal if they be a corporation, or if they be not a corpora- 
tion under the hands and seals of the promoters or any 
two of them, containing a description of the lands in 
respect of which such default shall be made, and upon 
such deed poll being executed in the manner directed 
by the act all the estate and interest in such lands of or 
capable of being sold or conveyed by the party between 

(u) 8 & 9 Vict. c. 18, a. 71. . (ir) lb, a, 72. 
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whom and the promoters suoh agreement shall haye 
been oome to, or as between whom and the promoters 
suoh purchase or compensation shall have been deter- 
mined, shall vest absolutely in the promoters, and as 
against such parties and aU parties on behalf of whom 
they are hereinbefore enabled to sell and convey, the 
promoters of the undertaking shall be entitled to the 
immediate possession of such lands (p). 

If the owner of such lands or of any interest therein 
on tender of the purchase-money or compensation either 
agreed or awarded to be paid in respect thereof, refuse 
to accept the same or neglect or fail to make out a title 
to such lands or to the interest therein claimed by him 
to the satisfaction of the promoters, or if he refuse to 
convey such lands as directed by the promoters, or if 
any such owner be absent from the kingdom or cannot 
after diligent inquiry be found or fail to appear on the 
inquiry before a jury as therein provided, it shall be 
lawful for the promoters to deposit the purchase-money 
in the bank (s). And upon such deposit it shall be 
lawful for the promoters if they think fit to-execute a 
deed poll as provided for by the 75th section of the act, 
which is to vest in the promoters all the estate in the 
lands described therein of the parties for whose use 
such purchase-money or compensation shall have been 
deposited (a). 

In all cases of money deposited in the bank under 

(y) 8 & 9 Vict. c. 18, s. 76. («) lb. s. 76. (a) lb. s. 77. 
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that or the special act, except where such moneys have 
been deposited by reason of refusal of the party entitled 
thereto to receive the same, or to convey the lands or 
make out a good title, it shall be lawful for the Court 
of Chancery to order the costs of the following matters, 
including therein all reasonable charges and expenses 
incident thereto, to be paid by the promoters, that is to 
say, the costs of the purchase or taking of the lands 
other than such costs as therein otherwise provided for, 
and the costs of the investment of such moneys in 
government or real securities and of the re-investment 
thereof in the purchase of other lands. Provided always, 
that the costs of one application only for re-investment 
in land shall be allowable, unless it shall appear to the 
court that it was for the benefit of the parties interested 
in the moneys that the same should be invested in the 
purchase of lands in different sums and at difierent 
times (&). 

Conveyances of lands to be purchased under the pro- 
visions of that or the special act may be according to 
the forms in the schedules to the act, or as near thereto 
as the circumstances of the case will admit, or by deed in 
any other form which, the promoters of the undertaking 
may think fit ; and conveyances made according to the 
forms in the schedule, or as near thereto as the circimi- 
stanoes of the case will admit, shall be effectual to vest 
the lands thereby conveyed in the promoters of the 
undertaking, and shall operate to merge all terms of 

' {b) 8 & 9 Vict. c. 18, s. 80. 
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years attendant by express declaration or construction 
of law, and to bar all estates tail and all other estates, 
rights, titles, remainders, reversions, limitations, trusts 
and interests whatsoever in the said lands, but although 
terms of years be thereby merged, they shall, in equity, 
afford the same protection as if they had been kept on 
foot (c). 

The costs of such conveyances shall be borne by the 
promoters of the undertaking, and such costs shall 
include all charges and expenses incurred as well on the 
part of the seller as the purchaser, and the costs of 
deducing, evidencing and verifying the title to such 
lands, and of all abstracts and attested copies and other 
reasonable expenses incident to the investigation, deduc- 
tion and verification of the title (d). It is doubtful 
whether, under the provisions of the act, the vendor 
can recover the costs of or prior to the contract, and 
consequently it is usual to stipulate that the promoters 
shall pay the costs of and incident and preliminary to 
the agreement for sale and purchase (e). With refer- 
ence to the costs of the conveyance, it has been held in 
the case of a landowner dying after contract and before 
conveyance, leaving infant heiresses on whom the estate 
descended, that the company were entitled to be paid 
out of the purchase-money their costs of suit for pro- 
curing a declaration that the infants were trustees, and 
able, as such, to convey within the meaning of 11 Geo. 

(<?) 8 & 9 Vict. c. 18, 8. 81. (e) See, however, Ex parte 

{d) lb. 8. 82. Stevens, 12 Jur. 238. 
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4 & 1 Will. 4, 0. 60 (/) ; and the costs of a suit rendered 
necessary to procure a conveyance imder 1 Will. 4, o. 60, 
have been allowed out of the purchase-money in a case 
where the vendor devised the land in strict settlement (jf). 

Every conveyance to the promoters of lands of copy- 
hold or customary tenure is to be entered by the steward 
of the manor upon the court rolls ; and upon payment 
of such fees as would be due to him on the surrender of 
the same lands to the use of a purchaser, he is to make 
such enrolment, and the conveyance, when so enrolled, 
is to have the effect in respect of such lands as if the 
s^me were of freehold tenure (h) ; and until the same 
axe enfranchised they are to continue subject to the 
accustomed finesj heriots and services {i) ; and it hsis 
been held that under this provision the steward cannot 
claim the fee wHch would be payable on the admittance 
of a purclmser {k). 

The act also contains provisions enabling the pro- 
moters to dispense with the concurrence of incum- 
brancers who refuse to receive their money or release, 
or who cannot make a satisfactory title, and also pro- 
visions which apply to cases where a portion only of 
the lands subject to the incumbrance is required for the 
purposes of the undertaking (J). 

(/) Midland Jtail. Co. v. JFes- - {h) 8 & 9 Vict. c. 18, s. 96. 

comb, 11 Sim. 67 ; see, however, (i) lb. ss. 96, 96. 

ManmmY,Zake, 2 Yon. & Col. 328. (k) Cooper y. Norfolk Itail. Co., 

(^) Eastern Counties Sail. Co. 3 Exch. 646. 

T. Tujnell and others, 3 Bail. & (0 8 & 9 Yict. o. 18^ ss. 108 to 

Canal Cases, 133. 114. 

S. K 
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The powers of the promoters for the compulsory 
taking of lands for the purposes of the special act are 
limited to the prescribed period, and, if no period is- 
prescribed, not after the expiration of three years from 
the passing of the special act (m). 

The act also contains provisions enabling the pro- 
moters, upon the discovery at aay time of the existence 
of outstanding estates or interests, the purchase whereof 
may have been omitted by mistake, to purchase the 
same compulsorily ; and prescribes the manner in which 
the value thereof is to be estimated, and provides for 
the payment of the costs of litigation with reference ta 
such lands (n). 

The promoters are, within the time prescribed by the 
special act, or, if no period be prescribed, within ten 
years after the expiration of the time thereby limited 
for the completion of the works, to sell such lands as 
shall not be required for the purposes of the under- 
taking. Such superfluous lands, unless they be situate 
in a town (o), or be lands built upon or used for build- 
ing purposes, axe to be first offered to the person then 
entitled to the lands, if any, from which the same were 
originally severed, or if he refuse, or for six weeks 
neglect to signify his wish to purchase the same or 
cannot be found, then to other adjoining owners; and 

(w) 8 & 9 Vict. c. 18, 8. 123. £Uiot v. South Devon Mail. Co,, & 

{n) lb. 88. 124, 125, 126. Bail. Ca. 500; Lord Carrington 

(o) As to what are lands situate t. Wycombe Rail. Co., 3 L. B,., 

\7ithin a town within the mean- 0. 877. 

ing of this section (128), -see 
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unless a sale be made either to such person or adjoining 
owners, the superfluous lands remaining unsold after 
such period are to vest in and become the property of 
the owners of the land adjoining thereto, in proportion 
to the extent of their lands respectively adjoining the 
same (p). But a company may contract for a sale of 
superfluous lands before having made* the prescribed 
offers, and having subsequently made same and had 
them refused may enforce the contract {q). 

In every conveyance by the promoters the word 
grant shall operate as express covenants by the pro- 
moters with the grantees therein named, that they were 
seised in fee, for quiet enjoyment, free from incum- 
brances by the promoters, and for further assurance (r). 



Section 6. 

Powers conferred hy Trustee Act, 1850. 

By the Trustee Act, 1850 (s), the lord chancellor is 
empowered to make such order as he may think fit for 

(p) 8 & 9 Vict. c. 18, 88. 127, Bail. Co., 8 L. R, Ex. 294 ; 

128, 129. As to what are super- Great Western Rail. Co. v. May, 7 

flnoiis lands within the meaning L. B., H. L. 283. 
of these sections, see Coventry v. {q) London and Greenwich BaiL 

L.y B. and 8. C. Bail. Co., 6 L. Co. v. Goodchild, 8 Jur. 455. 
B., Eq, 104 ; London and S. W. (r) 8 & 9 Vict. c. 18, 8. 132. 

Bail. Co. V. Blaekmore, 4 L. E-, (») 13 & 14 Vict. c. 60. 

H. L. 610 ; Betts y. Great Eastern 

k2 
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vesting and releasing lands held upon trust, or by way 
of mortgage, in the following eases. 

A lunatic or person of unsound mind, or infant, being; 
seised or possessed of lands upon any trust or by way of 
mortgage (^), or entitled to any contingent right in such 
lands (t«). 

Of a person solely or jointly with any other person or 
persons seised or possessed of any lands" upon trust, or 
entitled' to a contingent right in any lands, being out 
of the jurisdiction or not to be found (x). 

Where two or more persons may have been jointly 
seised or possessed of lands upon any trust, and it shaU 
be uncertL which of them was the LvivJr (,). 
♦ Where any one or more person or persons shall have 
been seised or possessed of lands upon any trust, and it 
shall not be known whether the trustee last known to 
have been seised or possessed be living or dead (2). 

Where a person seised of lands upon any trust shall 
have died intestate as to such lands without an heir, or 
shall have died and it shall not be known who is his 
heir or devisee (a). 

Where lands are subject to a contingent right in an 
unborn person, or class of persons, who upon coming 

(^) 13 & 14 Vict. c. 60, 88. 3, 7. bare tru8tee within the meaning 

{u) lb. 8s. 4, 8. of the Vendor and Purchaser 

. (x) lb. 88. 9, 10, 11, 12. Act, 1874, a. $, such lands wiU 

(y) lb. 8. 13. vest like a chattel real in the 

(z) lb. 8. 14. legal personal representative from. 

(a) lb. 8. 15. If sndh a person time to time of such trustee. 

oome within the definition of a ... 



CH. IV. § 6.] TKTJSTEE ACT, 1850. 133 

into existence would in respect thereof have become 
seised or possessed of such lands upon any trust (6). 

Where a person jointly or solely seised or possessed 
of lands or a oontingeat right in Lmcb upon any truflt 
shall, after a demand by a person entitled to require a 
oonv;yanoe or assignment of such lands or a duly 
authoLd agent. Instated in ^ting that he Jl 
not convey or assign the same, or shall neglect or refuse 
to convey or assign such lands for twenty-eight days 
next after a proper deed for conveying the same shall 
have been tendered to him by any person entitled to 
require the same or by such agent (c). 

And where a mortgagee shaU have died without 
having entered into possession or receipt of the rents 
and profits of mortgaged lands, and the mortgage 
money shall have been paid to a person entitled to 
receive the same, or such person shall consent to an 
order for the reconveyance of such lands, the court may 
make an order vesting the lands in such manner and 
for such estate as the court may direct in the following 
oases: 

Where the heir or devisee of the mortgagee shall be 
out of the jurisdiction or cannot be found. 

Where the heir or devisee of the mortgagee, upon 
demand by a person entitled to require a conveyance of 
such lands or his agent, shall have stated in writing that 

{b) 13 & 14 Vict. c. 60, s. 16. 2 of the Trustee Extension Act, 
(c) lb, 88. 17, 18. These sec- 16. & 16 Vict. c. 66. ' 
tions have been xepealed by sect. 
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he will not convey the same or shall not convey the 
same for the space of twenty-eight days next after a 
proper deed for conveying the same shall have been 
tendered to him by a person entitled as aforesaid or his 
agent. 

Where it shall be uncertain which of several devisees 
of such mortgagee was the survivor. 

Where it shall be uncertain as to the survivor of 
several devisees of such mortgagee, or as to the heir of 
such mortgagee whether he be living or dead. 

Where such mortgagee shall have died intestate as to 
such lands and without an heir, or shall have died with- 
out its being known who is his heir or devisee. 

Which order so to be made by the court is to have 
the effect of an assurance (d). 

The court may in every case, instead of making a 
vesting or releasing order, appoint a person to make a 
conveyance, assignment, release, or disposition of the 
lands or contingent interest, which, when duly made^ 
is to have the effect of a vesting or releasing order (e). 

As respects copyhold or customary lands a vesting 
order, if made with the consent of the lord of the manor, 
will pass the lands without surrender or admittance ; 
and where a person is appointed by the court to convey 
the lands, such person may do all acts and execute all 
instruments for the purpose of completing the assur- 
ance (/). 

(<0 13 & 14 Vict. 0. 60, fl. 19. (/) lb. a. 28. 

(e) lb, 6. 20. 
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Where a decree shall be made for the specific per- 
formance of a contract relating to land, or for the parti- 
tion or exchange of any lands, the court may declare 
that any of the parties to the suit are trustees of the 
lands within the meaning of the act, and may declare 
concerning the interests of unborn persons who may 
claim under any party to such suit, or under the will 
or volimtary settlement of a person deceased, who was 
during his lifetime a party to the contract or transaction 
-concerning which such decree is made, that such inte- 
-rests of imbom persons are the interests of persons who 
upon coming into existence would be trustees within the 
meaning of the act ; and thereupon the estates, rights 
and interests of such persons bom or unborn may be 
dealt with by order under the act (g). 



Section 7. 

Trustee Extension Act. 

By the Trustee Extension Act {h) the lord chancellor 
is empowered to make such an order when any person 
shall be jointly or solely seised or possessed of any lands, 
or entitled to any contingent right or interest therein 
upon any trust, and a demand shall have been made 
upon such trustee by a person entitled to require a con^ 
veyance or assignment of such lands, or a duly autho- 

ig) 13 & 14 Vict. c. 60, s. 30. (h) 15 & 16 Vict. c. 66. 
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rized agent of suoh last-mentioned person, requiring suck 
trostee to convey or assign the same or to release suck 
contingent right (t). 



Seciion 8. 

Powers conferred hy Settled Estates Acty 1877. 

During the present reign several acts {k) were passed 
with a view to facilitating the granting of leases and 
effecting sales of settled estates which have recently 
been consolidated and amended by the Settled Estates 
Act, 1877 (/), which repeals aU former acts upon the 
subject so far as such repeal does not afEect anything 
done or any proceeding taken under any enactment 
repealed (m), and which last-mentioned act came into- 
operation on the 1st November, 1877, after providing 
that the word " settlement" as used in the act shall 
signify any act of parliament, deed, agreement, copy of 
court roU, wiU, or other instrument, or any number of 
such instrmnents, under or by virtue of which any here- 
ditaments of any tenure or any estates or interests in 
any such hereditaments stand limited to or in trust f or- 
any persons by way of succession, including any such. 

(») 16 & 16 Vict. c. 66, 8. 2. Vict. c. 30. 

(h) 19 & 20 Vict. c. 120 ; 21 & (I) 40 & 41 Vict. c. 18. 

22 Vict. c. 77 ; 27 & 28 Vict. c. 46 ; (w) Ih. s. 68. 
87 & 38 Vict. c. 83 ; 39 & 40 
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instruments affecting the estates of any one or more of 
such persons exclusively : 

The term " settled estates" as used in the act shall 
signify all hereditaments of any tenure, and all estates 
or interests in any such hereditaments, which are the 
subject of a settlement; and for the purposes of the act 
a tenant-in-tail after possibility of issue extinct shall be 
deemed to be a tenant for life : 

All estates or interests in remainder or reversion 
not disposed of by the settlement, and reverting to a 
settlor or descending to the heir of a testator, shall be 
deemed to be estates coming to such settlor or heir under 
or by virtue of the settlement : 

In determining what are settled estates within the 
meaning of the act, the court shall be governed by the 
state of facts, and by the trusts or limitations of the set- 
tlement at the time of the settlement taking eS.Gct{n), 

The expression " the court" in the act shall, so far as 
relates to estates in England, mean the High Court of 
Justice, and all causes and matters in respect of such 
estates commenced or continued under the act shall, 
subject to the provisions of the Judicature Acts, be as- 
signed to the Chancery Division of the High Court of 
Justice in like manner as if such causes and matters had 
arisen imder an act of parliament by which, prior to 
the passing of the Judicature Acts, exclusive jurisdiction 
in respect to such causes and matters had been given to 

(fj) 40 & 41 Vict. c. 18, 8. 2. 
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the Court of Chancery, or to any judges or judge 
thereof respectively : 

The expression "the court" in the act shall, so far 
as relates to estates in Ireland, mean the Court of 
Chancery in Ireland (o) : 

It shall be lawful for the court, if it shall deem 
it proper and consistent with a due regard for the 
interests of all parties entitled under the settlement, 
and subject to the provisions and restrictions in the 
ax)t contained, from time to time to authorize a sale 
of the whole or any parts of any settled estates or of 
any timber (not being ornamental timber) growing on 
any settled estates, and every such sale shall be con- 
ducted and confirmed in the same manner as by the 
rules and practice of the court for the time being is or 
shall be required in the sale of lands sold under a 
decree of the court {p). 

When any land is sold for building purposes, it shall 
be lawful for the court, if it shall see fit, to allow the 
whole or any part of the consideration to be a rent 
issuing out of such land, which may be secured and 
settled in such manner as the court shall approve. 

On any sale of land any earth, coal, stone, or mineral 
may be excepted, and any rights or privileges may be 
reserved, and the purchaser may be required to enter 
into any covenants or submit to any restrictions which 
the court may deem advisable (q). 

(o) 40 & 41 Vict. c. 18, s. 3. {q) 40 & 41^ Vict. c. 18, ss. 18, 

Ip) lb. s. 16. 19. Section 17 of the Settled 
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It shall be lawful for the court, if it shall deem it 
proper and consistent with a due regard for the interests 
of all parties entitled under the settlement, and subject 
to the provisions and restrictions in the act contained, 
from time to tune to direct that any part of any settled 
estates be laid out for streets, roads, paths, squares, 
gardens, or other open spaces, sewers, drains, or water- 
courses, either to be dedicated to the public or not ; and 
the court may direct that the parts so laid out shall 
remain vested in the trustees of the settlement, or be 
conveyed to or vested in any other trustees upon such 
trusts for securing the continued appropriation thereof 
to the purposes aforesaid in all respects, and with such 
provisions for the appointment of new trustees when 
required, as by the court shall be deemed advisable (r). 

Where any part of any settled estates is directed to 
be laid out for such purposes as aforesaid, the court may 
direct that any such streets, roads, paths, squares, gar- 
dens, or other open spaces, sewers, drains, or water- 
courses, including all necessary or proper fences, pavings, 
connexions, and other works incidental thereto respec- 
tively, be made and executed, and that all or any part 
of the expenses in relation to such laying out and 
making and execution be raised and paid by means of 
a sale or mortgage of or charge upon all or any part of 
the settled estates, or be raised and paid out of the rents 
and profits of the settled estates or any part thereof, or 

Estates Act, 1877, was repealed Act, 1882. 

by sect. 64 of the Settled Land (r) 40 & 41 Vict. c. 18, s. 20. 
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out of any moneys or investments representing moneys 
liable to be laid out in the purchase of hereditaments to 
be settled in the same manner as the settled estates, or 
out of the income of such moneys or investments, or out 
of any accumulations of rents, profits, or income ; and 
the court may also give such directions as it may deem 
adviflable for any repair or maintenanoe of any such 
streets, roads, paths, squares, gardens, or other open 
spaces, sewers, drains, or watercourses, or other works,, 
out of any such rents, profits, income, or accimiulations 
during such period or periods of time as to the court 
shall seem advisable (s). 

On every sale or dedication to be effected as herein- 
before mentioned, the court may direct what person or 
persons shall execute the deed of conveyance ; and the 
deed executed by such person or persons shall take effect 
as if the settlement had contained a power enabling such 
person or persons to effect such sale or dedication, and 
BO as to operate (if necessary) by way of revocation and 
appointment of the use or otherwise, as the court shall 
direct (t). 

Any person entitled to the possession or to the receipt 
of the rents and profits of any settled estates for a term 
of years determinable on his death, or for an estate for 
life or any greater estate, and also any person entitled 
to the possession or to the receipt of the rents and profits 
of any settled estates as the assignee of any person 

(») 40 & 41 Vict. c. 18, 8. 21. {t) lb, s. 22. 
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'who, but for such assignment, would be entitled to such 
-estates for a term of years determinable with any life, 
or for an estate for any life or any greater estate, may 
apply to the court by petition in a summary way to 
•exercise the powers conferred by the act {u). 

Subject to the exceptions in the act contained, every 
■application to the court must be made with the concur- 
rence or consent of the following parties ; namely. 
Where there is a tenant-in-tail under the settlement 
in existence and of full age, then the parties to 
concur or consent shall be such tenant-in-tail, or 
if there is more than one such tenant-in-tail, then 
the first of such tenants-in-tail, and all persons in 
existence having any beneficial estate or interest 
under or by virtue of the settlement prior to the 
estate of such tenant-in-tail, and all trustees having 
any estate or interest on behalf ^f any unborn 
child prior to the estate of such tenant-in-tail ; 
And in every other case the parties to concur or con- 
sent shall be all the persons in existence having 
any beneficial estate or interest under or by virtue 
of the settlement, and also all trustees having any 
estate or interest on behalf of any imbom child (x). 
Provided always, that where an infant is tenant-in- 
i^ under the settlement, it shall be lawful for the court, 
if it shall think fit, to dispense with the concurrence or 
<K)nsent of the person, if only one, or all or any of the 

(tf) 40 & 41 Vict. c. 18, 8. 23. (z) lb. 8. 24. 



142 FORM OF AND PARTIES TO CONTRACT. [cH. IV. § 8. 

persons, if more than one, entitled, whether benefidallj 
or otherwise, to any estate or interest subsequent to the 
estate tail of such infant {y). 

All money to be reoeived on any sale effected under 
the authority of the act, or to be set aside out of the^ 
rent or payments reserved on any lease of earth, ooal, 
stone, or minerals as aforesaid, may, if the court shall 
think fit, be paid to any trustees of whom it shall 
approve, or otherwise the same, so far as relates to 
estates in England, shall be paid into court ex parte 
the applicant in the matter of the act, and so far as 
relates to estates in Ireland shall be paid into the Bank 
of Ireland to the account of the Accountant-Qeneral ex 
parte the applicant in the matter of the act ; and such 
money shall be applied as the court shall from time to 
time direct to some one or more of the following pur- 
poses, namely,-^ 

So far as relates to estates in England the purchase 
or redemption of the land tax, and so far as relates 
to estates in Ireland the purchase or redemption of 
rentcharge in lieu of tithes, crown rent, or quit 
rent; 
The discharge or redemption of any incumbrance 
affecting the hereditaments in respect of which 
such money was paid, or affecting any other here- 
ditaments subject to the same uses or trusts ; or 
The purchase of other hereditaments to be settled in 

. (y)^0 & 41 Vict. c. 18, B. 25. 
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the same manner as the hereditaments in respect of 
■which the money was paid ; or 
The payment to any person becoming absolutely en- 
titled. 
The application of the money in manner aforesaid 
may, if the court shall so direct, be made by the 
trustees (if any) "without any application to the court, 
or otherwise upon an order of the court upon the 
petition of the person who would be entitled to the 
possession or the receipt of the rents and profits of the 
land if the money had been invested in the purchase of 
land (s). 

The court shall be at liberty to exercise any of the 
powers conferred on it by the act, whether the court 
shall have abeady exercised any of the powers conferred 
by the acit in respect of the same property or not ; but 
no such powers shall be exercised if an express de* 
daration that they shall not be exercised is contained 
in the settlement: Provided always, that the drcum-* 
stance of the settlement containing powers to effect 
similar purposes shall not preclude the court from 
exercising any of the powers conferred by the act, if it 
shall think that the powers contained in the settlement 
ought to be extended (a). 

Nothing in the act shall be construed to empower 
the court to authorize any lease, sale, or other act 
beyond the extent to which in the opinion of the court 

(«) 40 & 41 Vict. 0. 18, 88. 34, 35. {a) lb. 8. 88. 
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the same might have been authorized in and by the 
settlement by the settlor or settlors (b). 

After the completion of any lease or sale or other act 
under the authority of the court, and purporting to be 
in pursuance of the act, the same shall not be invali- 
dated on the ground that the court was not thereby 
empowered to authorize the same, except that no suoh 
lease, sale, or other act shall have any effect against sadi 
person as therein mentioned whose concurrence or con- 
sent ought to be obtained, or who ought to be served 
with notice, or ia respect of whom an order dispensmg 
with such service ought to be obtained in the case where 
such concurrence or consent has not been obtained and 
suoh service has not been made or dispensed with (<?). 

It shall and may be lawful for any person who under 
the provisions of the act may make an application to 
the Court of Chancery in Ireland for the lease or sale of 
a settled estate, instead of making such application to 
the said Court of Chancery in Ireland to apply to the 
Landed Estates Court, Ireland, for the purpose of 
having the lease or sale of such settled estate under the 
said last-mentioned court; and thereupon it shall be 
lawful for the said Landed Estates Court, Ireland, to 
exercise all the powers conferred upon the Court of 
Chancery in Ireland in relation to leases or sales of such 
nature under the provisions of the act, save that the 
judge in the case of a sale shall himself execute the 

[b) 4.0 & 41 Vict. 0. 18, s. 39. (e) lb, s. 40. 
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•conveyance to the purcliaser under such sale, and save 
that such conveyance shall have the like operation and 
effect, and confer such indef ea.sible title to the purchaser 
as if such sale had been made and such conveyance had 
been executed upon an application for the sale of an 
incumbered estate under the act of the twenty-first and 
twenty-second years of her Majesty, chapter seventy- 
two : Provided always, that the Landed Estates Court, 
Ireland, shall make such investigation of the title and 
circumstances of the said estates as shall appear expe- 
dient, and also in cases of sales as in other cases 
preliminary to sales conducted in the said Landed 
Estates Court, Ireland : Provided also, that every 
decision and order in the course of such proceedings 
shall be subject to appeal to the Court of Appeal in 
Chancery as in other cases under the said act {d). 

Where a married woman shall apply to the court, or 
consent to an application to the court, under the act, 
she shall first be examined apart from her husband 
touohing her knowledge of the nature and effect of the 
application, and it shall be ascertained that she freely 
desires to make or consent to such application ; and such 
examination shall be made whether the hereditaments 
which are the subject of the application shall be settled 
in trust for the separate use of such married woman 
independently of her husband or not ; and no clause or 
provision in any settlement restraining anticipation 

. (d) 40 & 41 Vict. 0. 18, s. 45. 
S, L 
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fihall prevent the court from exercising, if it shall think 
fit, any of the powers given by the act, and no such 
exercise shall occasion any forfeiture, anything in the 
settlement contained to the contrary notwithstand- 
ing {e). 

Subject to such examination as aforesaid, married 
women may make or consent to any applications, 
whether they be of full age or infants (/). 

Nothing in the act shall be construed to create any 
obligation on any person to make or consent to any ap- 
plication to the court or to exercise any power {g). 

For the purposes of the act, a person shall be deemed 
to be entitled to the possession or to the receipt of thfr 
rents and profits of estates, although his estate may bo 
charged or incumbered either by himself or by the 
settlor, or otherwise howsoever, to any extent ; but the 
estates or interests of the parties entitled to any such 
charge or incumbrance shall not be affected by the acts 
of the person entitled to the possession or to the receipt 
of the rents and profits as aforesaid imless they shall 
concur therein (A). 

[e) 40 & 41 Vict. c. 18, s. 60. {g) 40 & 41 Vict. c. 18, s. 53. 

(/) lb, 8. 62. \h) lb, s. 64. 
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Section 9. 
Powers conferred hy the Settled Land Act, 1882. 

The Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
wliioh came into operation on the 1st of January, 1883, 
is divided into seventeen parts. 

Part II. contains the several definitions given by the 
act, which are as follows : — 

" 2. — (1) Any deed, will, agreement for a settlement, 
or other agreement, covenant to surrender, copy of 
court roU, Act of Parliament, or other instrument, or 
any number of instruments, whether made or passed 
before or after, or partly before and partly after, the 
commencement of this act, imder or by virtue of which 
instrument or instruments any land, or any estate or 
interest in land, stands for the time being limited to or 
in trust for any pewons by way of succession, creates or 
is for purposes of this act a^ settlement, and is in this act 
referred to as a settlement, or as the settlement, as the 
case requires. 

" (2) An estate or interest in remainder or reversion 
not disposed of by. a settlement, and reverting to the 
settlor or descending to the testator's heir, is for pur- 
poses of this act an estate or interest coming to the 
settlor or heir under or by virtue of the settlement, and 
oomprised in the subject of the settlement. 

" (3) Land, and any estate or interest therein, which 
is the subject of a settlement, is for purposes of this act 

l2 
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settled land, and is, in relation to the settlement, 
referred to in this act as the settled land. 

" (4) The determination of the question whether land 
is settled land, for purposes of this act, or not, is 
governed by the state of facts, and the limitations of 
the settlement, at the time of the settlement taking 
effect. 

" (5) The person who is for the time being, under a 
settlement, beneficially entitled to possession of settled 
lajid, for his life, is for purposes of this act the tenant 
for life of that land, and the tenant for life under that 
settlement. 

" (6) If, in any case, there are two or more persons 
so entitled as tenants in common, or as joint tenants, or 
for other concurrent estates or interests, they together 
constitute the tenant for life for purposes of this act. 

" (7) A person being tenant for life within the fore- 
going definitions shall be deemed to be such notwith- 
standing that, under the settlement or otherwise, the 
settled land, or his estate or interest therein, is incum- 
bered or charged in any manner or to any extent. 

" (8) The persons, if any, who are for the time being, 
under a settlement, trustees with power of sale of settled 
land, or with power of consent to or approval of the 
exercise of such a power of sale, or if under a settle- 
ment there are no such trustees, then the persons, if 
«.ny, for the time being, who are by the settlement 
•declared to be trustees thereof for purposes of this act, 
are for purposes of this act trustees of the settlement. 
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" (9) Capital money arising under this act, and 
receivable for the trusts and purposes of the settle- 
ment, is in this act referred to as capital money arising 
under this act. 

" (10) In this act— 

" (i) Land includes incorporeal hereditaments, also an 
undivided share in land; income includes rents and 
profits ; and possession includes receipt of income : 

" (ii) Rent includes yearly or other rent, and toll, 
duty, royalty, or other reservation, by the acre, or the 
ton, or otherwise; and, in relation to rent, payment 
includes delivery; and fine includes premium or fore- 
gift, and any payment, consideration, or benefit in the 
nature of a fine, premium, or fore-gift : 

" (iii) Building purposes includes the erecting and 
the improving of, and the adding to, and the repairing 
of buildings ; and a building lease is a lease for any 
building purposes or purposes connected therewith : 

" (iv) Mines and minerals mean mines ajid minerals, 
whether already opened or in work or not, and include 
all minerals and substances in, on, or under the land, 
obtainable by underground or by surface working; 
and mining purposes include the slaking and searching 
for, winning, working, gettiog, making merchantable, 
smelting or otherwise converting or working for the 
purposes of any manufacture, carrying away, and dis- 
posing of mines and minerals, in or under the settled 
land, or any other land, and the erection of buildings, 
and the execution of engineering and other works, 
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suitable for those purposes ; and a mining lease is a lease 
for any mining purposes or purposes connected there- 
with, and includes a grant or licence for any mining 
purposes : 

^^ (y) Manor includes lordship, and reputed manor or 
lordship : 

" (vi) Steward includes deputy steward, or other 
proper officer, of a manor : 

" (vii) Will includes codicil, and other testamentary 
instrument, and a writing in the nature of a will : 
'^ (viii) Securities includes stocks, funds, and shares : 
" (ix) Her Majesty's High Court of Justice is re- 
ferred to as the court : 

'^ (x) The Land Commissioners for England as con- 
stituted by this Act are referred to as the Land Com- 
missioners : 

" (xi) Person includes corporation." 
Fart III. relates to sale, enfranchisement, exchange, 
partition, and contains the following general powers and 
regulations : — 

" 3. A tenant for life — 

" (i) May sell the settled land, or any part thereof, 
or any easement, right, or privilege of any 
kind, over or in relation to the same; and 
" (ii) Where the settlement comprises a manor, — 
may sell the seignory of any freehold land 
within the manor, or the freehold and inherit- 
ance of any copyhold or customary land, 
parcel of the manor, with or without any ex- 
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ception or reservation of all or any mines or 
minerals, or of any rights or powers relative 
to mining purposes, so as in every suoh case to 
effect an enfranchisement ; and 
" (iii) May make an exchange of the settled land, or 
any part thereof, for other land, including an 
exchange in consideration of money paid for 
equality of exchange; and 
" (iv) Where the settlement comprises an imdivided 
share in land, or, under the settlement, the 
settled land has come to be held in undivided 
shares, — may concur in making partition of 
the entirety, including a partition in considera- 
tion of money paid for equality of partition." 
" 4. — (1) Every sale shall be made at the best price 
that can reasonably be obtained. 

" (2) Every exchange and every partition shall be 
made for the best consideration in land or in land aiid 
money that can reasonably be obtained. 

" (3) A sale may be made in one lot or in several lots, 
and either by auction or by private contract. 

" (4) On a sale the tenant for life may fix reserve 
biddings and buy in at an auction. 

" (5) A sale, exchange, or partition may be made 
subject to any stipulations respecting title, or evidence 
of title, or other things. 

" (6) On a sale, exchange, or partition, any restriction 
or reservation with respect to building on or other user 
of land, or with respect to mines and minerals, or with 
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respect to or for the purpose of the more beneficial 
working thereof, or with respect to any other thing, 
may be imposed or reserved and made binding, as far 
as the law permits, by covenant, condition, or otherwise,. 
on the tenant for life and the settled land, or any part 
thereof, or on the other party and any land sold or 
given in exchange or on partition to him. 

" (7) An enfranchisement may be made with or with- 
out a re-grant of any right of common or other right, 
easement, or privflege theretofore appendant or appurte- 
nant to or held or enjoyed with the land enfranchised, 
or reputed so to be. 

^' (8) Settled land in England shall not be given in 
exchange for land out of England." 

Part IV., being sects. 6 to 14 inclusive, relates to 
leases. 

Fart Y. relates to sales, leases, and other dispositions, 
and is as foUows : — 

" 16. Notwithstanding anything in this act, the prin- 
cipal mansion house on any settled land, and the de- 
mesnes thereof, and other lands usually occupied there- 
with, shall not be sold or leased by the tenant for life, 
without the consent of the trustees of the settlement, or 
an order of the court. 

" 16. On or in connection with a sale or grant for 
building purposes, or a building lease, the tenant for 
life, for the general benefit of the residents on the 
settled land, or on any part thereof, — 

" (i) May cause or require any parts of the settled 



CH. IV. § 9.] SETTLED LAND ACT, 1882. 153 

land to be appropriated and laid out for streets, 
roads, paths, squares, gardens, or other open 
spaces, for the use, gratuitously or on payment, 
of the public or of individuals, with sewers, 
drains, watercourses, fencing, paving, or other 
works necessary or proper in connection there- 
with; and 

" (ii) May provide that the parts so appropriated shall 
be conveyed to or vested in the trustees of the 
settlement, or other trustees, or any company or 
public body, on trusts or subject to provisions 
for securing the continued appropriation thereof 
to the purposes aforesaid, and the continued 
repair or maintenance of streets and other places, 
and works aforesaid, with or without provision 
for appointment of new trustees when required ; 
and 

** (iii) May execute any general or other deed neces- 
sary or proper for giving effect to the provisions 
of this section (which deed may be inrolled in 
the central ojfice of the Supreme Court of Judi- 
cature), and thereby declare the mode, terms, 
and conditions of the appropriation, and the 
manner in which and the persons by whom the 
benefit thereof is to be enjoyed, and the nature 
and extent of the privileges and conveniences 
granted. 

"17. — (1) A sale, exchange, partition, or mining 
lease, may be made either of land, with or without an. 
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exoeption or reservation of all or any of the mines and 
minerals therein, or of any mines and minerals, and in 
any such case with or without a grant or reservation of 
powers of working, wayleaves or rights of way, rights 
of water and drainage, and other powers, easements, 
rights, and priviLeges for or incident to or connected 
with mining purposes, in relation to the settled land, or 
any part thereof, or any other land. 

" (2) An exchange or partition may be made subject 
to and in consideration' of the reservation of an undivided 
share in mines or minerals. 

" 18. Where money is required for enfranchisement, 
or for equality of exchange or partition, the tenant for 
life may raise the same on mortgage of the settled land, 
or of any part thereof, by conveyance of the fee simple, 
or other estate or interest the subject of the settlement, 
or by creation of a term of years in the settled land, or 
otherwise, and the money raised shall be capital money 
arising imder this act. 

" 19. Where the settled land comprises an undivided 
share in land, or, under the settlement, the settled land 
has come to be held in undivided shares, the tenant for 
life of an undivided share may join or concur, in any 
manner and to any extent necessary or proper for any 
purpose of this act, with any person entitled to or having 
power or right of disposition of or over another un- 
divided shore. 

" 20. — (1) On a sale, exchange, partition, lease, mort- 
gage, or charge, the tenant for Kf e may, as regards land 
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sold, given in exchange or on partition, leased, mort- 
gaged, or charged, or intended so to be, including copy- 
hold or customary or leasehold land vested in trustees, 
or as regards easements or other rights or privileges 
sold or leased, or intended so to be, convey or create the 
same by deed, for the estate or interest the subject of 
the settlement, or for any less estate or interest, to the 
uses and in the manner requisite for giving effect to the 
sale, exchange, partition, lease, mortgage or charge. 

" (2) Such a deed, to the extent and in the manner to 
and in which it is expressed or intended to operate and 
can operate under this act, is effectual to pass the land 
conveyed, or the easements, rights or privileges created, 
discharged from all the limitations, powers and provi- 
fiions of the settlement, and from all estates, interests, 
and charges subsisting or to ajise tliereunder, but sub- 
ject to and with the exception of— 

" (i) All estates, interests and charges having priority 

to the settlement ; and 
" (ii) All such other (if any) estates, interests and 
charges as have been conveyed or created for 
securing money actually raised at the date of 
the deed ; and 
^* (iii) ALL leases and grants at fee-farm rents or 
otherwise, and all grants of easements, rights 
of common, or other rights or privileges granted 
or made for value in money or money's worth, 
or agreed so to be, before the date of the deed, 
by the tenant for life, or by any of his predeces- 
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Bors in title, or by any trustees for him or them, 
under the settlement, or under any statutory 
power, or being otherwise binding on the succes- 
sors in title of the tenant for life. 
" (3) In case of a deed relating to copyhold or cus- 
tomary land, it is sufficient that the deed be entered 
on the court rolls of the manor, and the steward is 
hereby required on production to him of the deed to 
make the proper entry ; and on that production, and on 
payment of customary fines, fees, and other dues or 
payments, any person whose title under the deed re- 
quires to be perfected by admittance shall be admitted 
accordingly ; but if the steward so requires, there shall 
also be produced to him so much of the settlement as 
may be necessary to show the title of the person execut- 
ing the deed ; and the same may, if the steward thinks 
fit, be also entered on the court rolls." 

Part VI. (sects. 21 to 24 inclusive) relates to invest- 
ment or other application of capital trust money. 

Part VII. (sects. 25 to 30 inclusive) relates to im- 
provements with capital trust money. 

Part VIII. relates to contracts, the provisions of 
which are as f oUows : — 

"3L— (1) A tenant for life— 
" (i) May contract to make any sale, exchange, par- 
tition, mortgage, or charge ; and 
" (ii) May vary or rescind, with or without considera- 
tion, the contract, in the like cases and maimer 
in which, if he were absolute owner of the 
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settled land, he might lawfully vary or rescind 
the same, but so that the contract as varied be 
in conformity with this act ; and any such con- 
sideration, if paid in money, shall be capital 
money arising under this act ; and 
** (iii) May contract to make any lease ; and in mak- 
ing the lease may vary the terms, with or without 
consideration, but so that the lease be in con- 
formity with this act ; and 
" (iv) May accept a surrender of a contract for a 
lease, in like manner and on the like terms in 
and on which he might accept a surrender of a 
lease ; and thereupon may make a new or other 
contract, or new or other contracts, for or relative 
to a lease or leases, in like manner and on the 
like terms in and on which he might make a new 
or other lease, or new or other leases, where a 
lease had been granted ; and 
*' (v) May enter into a contract for or relating to the 
execution of any improvement authorized by this 
act, and may vary or rescind the same ; and 
^* (vi) May, in any other case, enter into a contract to 
do any act for carrying into effect any of the 
purposes of this act, and may vary or rescind 
the same. 
" (2) Every contract shall be binding on and shall 
«nure for the benefit of the settled land, and shall be 
enforceable against and by every successor in title for 
ihe time being of the tenant for life, and may be 
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carried into effect by anj such successor ; but so that it 
may be varied or rescinded by any such successor, in the 
like case and manner, if any, as if it had been made by 
himself. 

" (3) The court may, on the application of the tenant 
for life, or of any such successor, or of any person 
interested in any contract, give directions respecting the 
enforcing, carrying into effect, varying, or rescinding 
thereof. 

" (4) Any preliminary contract under this act for or 
relating to a lease shall not form part of the title or 
evidence of the title of any person to the lease, or to 
the benefit thereof." 

Part IX. (sects. 32 to 37 inclusive) contains various 
miscellaneous provisions ; sect. 37, subs. 1, of which is 
as follows : — 

" 37. — (1) Where personal chattels are settled on 
trust so as to devolve with land until a tenant in tail 
by purchase is bom or attains the age of twenty-one 
years, or so as otherwise to vest in some person becom- 
ing entitled to an estate of freehold of inheritance in 
the land, a tenant for life of the land may sell the 
chattels or any of them." 

Part X. relates to trustees. Sects. 38, 39, 40, and 45 
are as f oUows :— 

" 38. — (1) If at any time there are no trustees of a 
settlement within the definition in this act, or where in 
any other case it is expedient, for purposes of this act, 
that new trustees of a settlement be appointed, the 



CH. IV. § 9.] SETTLED LAND ACT, 1882. 159 

court may, if it thinks fit, on the application of the 
tenant for life, or of any other person haying, under the 
settlement, an estate or interest in the settled land, in 
possession, remainder, or otherwise, or, in the case of 
an infant, of his testamentary or other guardian, or 
next friend, appoint fit person; to be trusted under the 
settlement for purposes of this act. 

" (2) The persons so appointed, and the survivors and 
survivor of them, while continuing to be trustees or 
trustee, and, imtil the appointment of new trustees, the 
personal representatives or representative for the time 
being of the last surviving or continuing trustee, shall 
for purposes of this act become and be the trustees or 
trustee of the settlement." 

"39. — (1) Notwithstanding anything in this act, 
capital money arising under this act shaU not be paid 
to fewer than two persons as trustees of a settlement, 
unless the settlement authorizes the receipt of capital 
trust money of the settlement by one trustee. 

" (2) Subject thereto, the provisions of this act 
referring to the trustees of a settlement apply to the 
surviving or continuing trustees or trustee of the 
settlement for the time being." 

"40. The receipt in writing of the trustees of a 
settlement, or where one trustee is empowered to act, of 
one trustee, or of the personal representatives or repre- 
sentative of the last surviving or continuing trustee, for 
any money or securities, paid or transferred to the 
trustees, trustee, representatives, or representative, as 
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the case may be, effectually discharges the payer or 
transferor therefrom, and from being boimd to see to the 
application or being answerable for any loss or mis- 
application thereof, and, in case of a mortgagee or 
other person advancing money, from being concerned 
to see that any money advanced by him is wanted for 
any purpose of this act, or that no more than is wanted 
is raised." 

" 46. — (1) A tenant for life, when intending to make 
a sale, exchange, partition, lease, mortgage, or charge, 
shall give notice of his intention in that behalf to each 
of the trustees of the settlement, by posting registered 
letters, containing the notice, addressed to the trustees, 
severally, each at his usual or last known place of abode 
in the United Kingdom, and shall give like notice to 
the solicitor for the trustees, if any such solicitor is 
known to the tenant for life, by posting a registered 
letter, containing the notice, addressed to the solicitor at 
his place of business in the United Kingdom, every 
letter under this section being posted not less than one 
month before the making by the tenant for life of the 
sale, exchange, partition, lease, mortgage, or charge, or 
of a contract for the same. 

" (2) Provided that at the date of notice given the 
number of trustees shall not be less than two, unless a 
contrary intention is expressed in the settlement. 

" (3) A person dealing in good faith with the tenant 
for life is not concerned to inquire respecting the giving 
of any such notice as is required by this section," 
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Paxt XI. relates to Court, Land Commissioners and 
Procedure. Sects. 48, sub-ss. 1 and 2, and sect. 49, are 
as follows : — 

" 48. — (1) The commissioners now bearing the three 
several styles of the Inclosure Commissioners for Eng- 
land and Wales, and the Copyhold Commissioners, and 
the Tithe Commissioners for England and Wales, shall, 
by virtue of this act, become and shall be styled the 
Land Commissioners for England. 

^' (2) The Land Commissioners shall cause one seal to 
be made with their style as given by this act ; $uid in 
the execution and discharge of any power or duty 
under any act relating to the three several bodies of 
<x)mmissioners aforesaid, they shall adopt and use the 
seal and style of the Land Commissioners for England, 
-and no other." 

" 49, — (1) Every certificate and report approved and 
made by the Land Commissioners under this act shall 
be filed in their office. 

** (2) An office copy of any certificate or report so 
filed shall be delivered out of their office to any person 
requiring the same, on payment of the proper fee, and 
shall be sufficient evidence of the certificate or report 
whereof it purports to be a copy." 

Part XII. (sects. 50 to 67 inclusive) relates to re- 
idrictions, savings, and general provisions, and is as 
follows : — 

" 50. — (1) The powers under this act of a tenant for 
life are not capable of assignment or release^ and do not 

s. M 
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pass to a person as being, by operation of law or other- 
wise, an assignee of a tenant for life, and remain exer- 
oiseable by the tenant for life after and notwithstanding 
any assignment, by operation of law or otherwise, of his 
estate or interest under the settlement. 

" (2) A contract by a tenant for life not to exercise 
any of his powers imder this act is void. 

" (3) Bnt this section shall operate without prejudice 
to the rights of any person being an assignee for value 
of the estate or interest of the tenant for life ; and in 
that case the assignee's rights shall not be affected 
without his consent, except that, unless the assignee is 
actually in possession of the settled land or part thereof, 
his consent shall not be requisite for the making of 
leases thereof by the tenant for life, provided the leases 
are made at the best rent that can reasonably be ob- 
tained, without fine, and in other respects are in con- 
formity with this act. 

" (4) This section extends to assignments made or 
coming into operation before or after and to acts done 
before or after the commencement of this act ; and in 
this section assignment includes assignment by way of 
mortgage, and any partial or qualified assignment, and 
any charge or incumbrance ; and assignee has a mean- 
ing corresponding with that of assignment." 

" 51. — (1) If in a settlement, will, assurance, or other 
instrument executed or made before or after, or partly 
before and partly after, the commencement of this act a 
provision is inserted purporting or attempting, by way of 
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direction, deolaxation, or otherwise, to forbid a tenant for 
life to exercise any power under this act, or attempting, 
or tending, or intended, by a limitation, gift, or disposi- 
tion over of settled land, or by a limitation, gift, or 
disposition of other real or any personal property, or by 
the imposition of any condition, or by forfeiture, or in any 
other manner whatever, to prohibit or prevent him from 
exercising, or to induce him to abstain from exercising, 
or to put him into a position inconsistent with his exer- 
cising, any power under this act, that provision, as far 
as it purports, or attempts, or tends, or is intended to 
have, or would or might have, the operation aforesaid, 
shall be deemed to be void. 

" (2) For the purposes of this section an estate or 
interest limited to continue so long only as a person 
abstains from exercising any power shall be and take 
effect as an estate or interest to continue for the period 
for which it would continue if that person were to 
abstain from exercising the power, discharged from 
liability to determination or cesser by or on his exer- 
cising the same." 

" 52. Notwithstanding anything in a settlement, the 
exercise by the tenant for life of any power under this 
act shall not occasion a forfeiture.'* 

" 53. A tenant for life shall, in exercising any power 
under this act, have regard to the interests of all parties 
entitled under the settlement, and shall, in relation to 
the exercise thereof by him, be deemed to be in the 

m2 
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position and to have the duties and liabilities of a trustee 
|or those parties." 

" 64, On a sale, exchange, partition, lease, mortgage, 
or charge, a purchaser, lessee, mortgagee, or other person 
dealing in good faith with a tenant for life shall, as 
against all parties entitled under the settlement, be con- 
clusiyely taken to have given the best price, oonsidera-r 
.tion, or rent, as the case may require, that could 
reasonably be obtained by the tenant for life, and to 
have complied with all the requisitions of this act." 

" 55. — (1) Powers and authorities conferred by this 
Act on a tenant for life or trustees or the Court or the 
Land Commissioners are exerciseable from time to 

time. 

" (2) Where a power of sale, enfranchisement, ex- 
change, partition, leasing, mortgaging, charging, or 
other power is exercised by a tenant for life, or by the 
trustees of a settlement, he and they may respectively 
execute, make, and do all deeds, instruments, and things 
jiecessary or proper in that behalf. 

" (3) Where any provision in this act refers to sale, 
purchase, exchange, partition, leasing, or other dealing, 
or to any power, consent, payment, receipt, deed, assur- 
ance, contract, expenses, act, or transaction, the same 
flhall be construed to extend only (unless it is otherwise 
expressed) to sales, purchases, exchanges, partitions, 
leasings, dealings, powers, consents, payments, receipts, 
deeds, assurances, contracts, expenses, acts, and transac- 
tions under this act." 
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"66. — (1) Nothing in this act shall take away, 
abridge, or prejudicially affect any power for the time 
being subsisting under a settlement, or by statute or 
otherwise, exerciseable by a tenant for Hfe, or by trustees 
with his consent, or on his request, or by his direction, 
or otherwise; and the powers given by this act are 
cumulative. 

" (2) But, in case of conflict between the provisions 
of a settlement and the provisions of this act, relative to 
any matter in respect whereof the tenant for life exer- 
cises or contracts or intends to exercise any power under 
this act, the provisions of this act shall prevail ; and, 
accordingly, notwithstanding anything in the settle- 
ment, the consent of the tenant for life shall, by virtue 
of this act, be necessary to the exercise by the trustees 
of the settlement or other person of any power conferred 
by the settlement exerciseable for any purpose provided 
for in this act. 

" (3) If a question arises, or a doubt is entertained, 
respecting any matter within this section, the court may, 
on the application of the trustees of the settlement, or 
of the tenant for life, or of any other person interested, 
give its decision, opinion, advice, or direction thereon." 

"57. — (1) Nothing in this act shall preclude a set- 
tlor from conferring on the tenant for life, or the trustees 
of the settlement, any powers additional to or larger 
than those conferred by this act. 

" (2) Any additional or larger powers so conferred 
shall, as far as may be, notvrithstanding anything in 
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this aot| operate and be exerciseable in the like manner^ 
and with all the like incidents, efEects, and consequences, 
as if they were conferred by this act, unless a contrary 
intention is expressed in the settlement." 

Fart Xin. relates to limited owners generally^ and is 
as follows : — 

"68, — (1) Each person as follows shall, when the 
estate or interest of each of them is in possession, have 
the powers of a tenant for life under this act, as if each 
of them were a tenant for life as defined in this act 
(namely) : 

*^ (i) A tenant in tail, including a tenant in tail who 
is by act of parUament restrained from bamng 
or defeating his estate tail, and although the 
reversion is in the Crown, and so that the 
exercise by him of his powers imder this act 
shall bind the Crown, but not including such a 
tenant in tail where the land in respect whereof 
he is so restrained was purchased with money 
provided by parliament in consideration of 
public services : 

" (ii) A tenant in fee simple, with an executory limi- 
tation, gift, or disposition over, on failure of 
his issue, or in any other event : 

" (iii) A person entitled to a base fee, although the 
reversion is in the Crown, and so that the 
exercise by him of his powers under this act 
shall bind the Crown: 
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" (iv) A tenant for years determinable on life, not 

holding merely under a lease at a rent : 
" (v) A tenant for the life of another, not holding 

merely under a lease at a rent : 
" (yi) A tenant for his own or any other life, or for 
years determinable on life, whose estate is 
liable to cease in any event during that life, 
whether by expiration of the estate, or by 
conditional limitation, or otherwise, or to be 
defeated by an executory limitation, gift, or 
disposition over, or is subject to a trust for 
accumulation of income for payment of debts 
or other purpose : 
'^ (vii) A tenant in tail after possibility of issue ex- 
tinct: 
" (viii) A tenant by the curtesy : 
" (ix) A person entitled to the income of land imder 
a trust or direction for payment thereof to him 
during his own or any other life, whether 
subject to expenses of management or not, or 
until sale of the land, or until forfeiture of his 
interest therein on bankruptcy or other event. 
" (2) In every such case, the provisions of this act 
referring to a tenant for Hfe, either as conferring powers 
on him or otherwise, and to a settlement, and to settled 
land, shall extend to each of the persons aforesaid, and 
to the instrument imder which his estate or interest 
arises, and to the land therein comprised. 

" (3) In any such case any reference in this act to 
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death as regards a tenant for life shall, where necessary, 
be deemed to refer to the determination by death or 
otherwise of such estate or interest as last aforesaid.'' 

Part XrV. (sects. 69 to 62 inclusive) relates to in- 
fants, married women, lunatics, and is as follows : — 

" 69. Where a person, who is in his own right seised 
of or entitled in possession to land, is an infant, then 
for purposes of this act the land is settled land, and the 
infant shall be deemed tenant for life thereof." 

" 60. Where a tenant for life, or a person having the 
powers of a tenant for life under this act, is an infant, 
or an infant would, if he were of full age, be a tenant 
for life, or have the powers of a tenant for life under 
tlds act, the powers of a tenant for life under this act 
may be exercised on his behalf by the trustees of the 
settlement, and if there are none, then by such person 
and in such manner as the court, on the application of a 
testamentary or other guardian or next friend of the in- 
fant, either generally or in a particular instance, orders." 

" 61. — (1) The foregoing provisions of this act do 
not apply in the ca^e of a mairied woman. 

" (2) Where a married woman who, if she had not 
been a married woman, would have been a tenant for 
life or would have had the powers of a tenant for life 
under the foregoing provisions of this act, is entitled 
for her separate use, or is entitled under any statute, 
passed or to be passed, for her separate property, or as a 
feme sole, then she, without her husband, shall have the 
powers of a tenant for life under this act. 
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" (3) Where she is entitled otherwise than as afore- 
said, then she and her husband together shall have the 
powers of a tenant for life under this act. 

« (4) The provisions of this act referring to a tenant 
for.life and a settlement and settled land shall extend 
to the married woman without her husband, or to her 
and her husband together, as the ease may require, and 
to the instrument under which her estate or interest 
arises, and to the land therein comprised. 

" (6) The married woman may execute, make, and 
do aU deeds, instruments, and things necessary or proper 
for giving effect to the provisions of this section. 

" (6) A restraint on anticipation in the settlement 
shall not prevent the exercise by her of any power 
under this act." 

" 62. Where a tenant for life, or a person having 
the powers of a tenant for life under this act, is a 
lunatic, so found by inquisition, the committee of his 
estate may, in his name and on his behalf, under an 
Order of the Lord Chancellor, or other person intrusted 
by virtue of the Queen's Sign Manual with the care 
and commitment of the custody of the persons and 
estates of lunatics, exercise the powers of a tenant for 
life under this act ; and the order may be made on the 
petition of any person interested in the settled land, or 
of the committee of the estate." 

Part XV. (sect. 63) relates to settlement by way of 
iarosts for sale, and is as follows : — 

" 63. — (1) Any land, or any estate or interest in land> 
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whioli under or by Yirtiae of any deed, will, or agree- 
ment, oovenant to surrender, copy of court roll, act of 
parliament, or other instrument or any nmnber of in- 
struments, whether made or passed before or after, or 
partly before and partly after, the commencement of 
this act, is subject to a trust or direction for sale of that 
land, estate, or interest, and for the application or dis- 
posal of the money to arise from the sale, or the income 
of that money, or the income of the land until sale, or 
any part of that money or income, for the benefit of 
any person for his life, or any other limited period, or 
for the benefit of two or more persons concurrently for 
any limited period, and whether absolutely, or subject 
to a trust for accimiulation of income for payment of 
debts or other purpose, or to any other restriction, shall 
be deemed to be settled land, and the instrument or 
instruments under which the trust arises shall be 
deemed to be a settlement; and the person for the 
time being beneficially entitled to the income of the 
land, estate, or interest aforesaid until sale, whether 
absolutely or subject as aforesaid, shall be deemed to be 
tenant for life thereof ; or if two or more persons are 
so entitled concurrently then those persons shall be 
deemed to constitute together the tenant for life thereof; 
and the persons, if any, who are for the time being 
under the settlement trustees for sale of the settled 
land, or having power of consent to, or approval of, or 
control over the sale, or if under the settlement there are 
no such trustees, then the persons, if any, for the time 
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being, who are by the settlement declared to be trustees 
thereof for purposes of this act are for purposes of this 
act trustees of the settlement. 

" (2) In every such case the provisions of this act 
referring to a tenant for life, and to a settlement, and 
to settled land, shall extend to the person or persons 
aforesaid, and to the instrument or instruments under 
whiohL his or their estate or interest arises, and to the 
land therein comprised,. subject and except as in this 
section provided (that is to say) : 

" (i) Any reference in this act to the predecessors or 
successors in title of the tenant for life, or to 
the remaindermen, or reversioners or other 
persons interested in the settled land, shall be 
deemed to refer to the persons interested ia 
succession or otherwise ia the money to arise 
from sale of the land, or the income of that 
money, or the income of the land, until sale 
(as the case may require) : 
(ii) Capital money arising under this act from the 
settled land shall not be applied in the pur- 
chase of land unless such application is autho- 
rized by the settlement in the case of capital 
money arising thereunder from sales or other 
dispositions of the settled land, but may, in 
addition to any other mode of application 
authorized by this act, be applied in any mode 
in which capital money arisiag under the 
settlement from any such sale or other dis- 
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positioii is applioable thereunder, subject to 
any consent required or direction given by the 
settlement with respect to the application of 
trust money of the settlement : 

" (iii) Capital money arising under this act from the 
settled land and the securities in which the 
same is invested, shall not for any purpose of 
disposition, transmission, or devolution, be con- 
sidered as land unless the same would, if 
arising under the settlement from a sale or 
disposition of the settled land, have been so 
considered, and the same shall be held in trust 
for and shall go to the same persons succes- 
sively in the same manner, and for and on the 
same estates, interests, and trusts as the same 
would have gone and been held if arising 
under the settlement from a sale or disposition 
of the settled land, and the income of such 
capital money and securities shall be paid or 
applied accordingly : 

" (iv) Land of "v^rhatever tenure acquired under this act 
by purchase, or in exchange, or on partition,, 
shall be conveyed to and vested in the trustees 
of the settlement, on the trusts, and subject to 
the powers and provisions which, under tho 
settlement or by reason of the exercise of any 
power of appointment or charging therein 
contained, are subsisting with respect to the 
settled land, or would be so subsisting if the: 
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same had not been sold, or as near thereto as 
circumstances permit, but so as not to increase 
or multiply charges or powers of charging." 

Part XYI. (sect. 64) relates to repeals. 

Part XYII. (sect. 65) relates to Ireland, and is as 
follows : — 

" 65. — (1) In the application of this act to Ireland 
the foregoing provisions shall be modified as in this 
section provided. 

" (2) The court shall be Her Majesty's High Court 
of Justice in Ireland. 

" (3) All matters within the jurisdiction of that court 
shall, subject to the acts regulating that court, be 
assigned to the Chancery division of that court; but 
general rules under this act for Ireland may direct that 
those martters or any of them be assigned to the land 
judges of that division, 

" (4) Any deed inrolled under this act shall be in- 
rolled in the record and writ office of that division. 

" (5) General rules for purposes of this act for Ire- 
land shall be deemed rules of court within the Supreme 
Court of Judicature Act (Ireland), 1877, and may be 
made accordingly, at any time after the passing of this 
act, to take effect on or after the commencement of this 
act. 

" (6) The several Civil Bill Courts in Ireland shall, in 
addition to the jurisdiction possessed by them indepen- 
dently of this act, have and exercise the power and 
authority exerciseable by the court under this act, in 
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all proceedings where the property, the subject of the 
proceedings, does not exceed in capital value 500/., or 
in annual value 30/. 

" (7) The provisions of Part II. of the County Officers 
and Courts (Ireland) Act, 1877, relative to the equitable 
jurisdiction of the Civil Bill Courts, shall apply to the 
jurisdiction exerciseable by those courts under this act. 

" (8) Eules and orders for purposes of this act, as 
far as it relates to the Civil Bill Courts, may be made 
at any time after the passing of this act, to take effect 
on or after the commencement of this act, in manner 
prescribed by sect. 79 of the County Officers and Courts 
(Ireland) Act, 1877. 

" (9) The Commissioners of Public Works in Ireland 
shall be substituted for the Land Commissioners. 

" (10) The term for which a lease other than a build- 
ing or mining lease may be granted shall be not exceed- 
ing thirty-five years." 



Section 10. 

Powers conferred hy the Trustee Acty 1859. 

By the Act to further amend the Law of Property 
and relieve Trustees (*), which came into operation on 
the 13th August, 1859, it is enacted, that where by any 
will which shall come into operation after the passing 

(i) 22 & 23 Vict. c. 35. 
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of the act the testator shall have charged his real estate, 
or any specific portion thereof, with the payment of his 
debts, or with the payment of any legacy or other 
specific sum of money, and shall have devised the estate 
so charged to any trustee or trustees for the whole of 
his estate or interest therein, and shall not have made 
any express provision for the raising of such debt, legacy 
or smn of money out of such estate, it shall be lawful 
for the devisee or devisees in trust, notwithstanding any 
trusts actually declared by the testator, to raise such 
debts, legacy or money as aforesaid by a sale and 
absolute disposition by public auction or private contract 
of the said hereditaments or any part thereof, or by a 
mortgage of the same, or partly in one mode and partly 
in the other, and any deed or deeds of mortgage so 
executed may reserve such rate of interest, and fix such 
period or periods of repayment, as the person or persons 
executing the same shall think proper (k). 

The powers conferred by the last section are to extend 
to aU and every person or persons in whom the estate 
devised shall for the time being be vested by survivor- 
ship, descent or devise, or to any person or persons who 
may be appointed under any power in the wiU or by the 
Court of Chancery to succeed to the trusteeship vested 
in such devisee or devisees as aforesaid (f). 

If any testator who shall have created such a charge 
as is described in the 14th section shall not have devised 
the hereditaments charged as aforesaid in such terms as 

{k) 22 & 23 Vict. o. 35, s. 14. lb, s. 16. 
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that his whole estate and interest therein shall' become 
vested in any trustee or trustees, the executor or exe^ 
cutors for the time being named in such will (if any) 
shall have the same or the like power of raising the said 
moneys as is hereinbefore vested in the devisee or 
devisees in trust of the said hereditaments, and Buch 
power shall devolve to and become vested in the person 
or persons (if any) in whom the executorship shall for 
the time being be vested, but any sale or mortgage 
under the act shall operate only on the estate and 
interest whether legal or equitable of the testator, and 
shall not render it imnecessary to get in any outstanding 
legal estate {m). 

Purchasers or mortgagees shall not be bound to in- 
quire whether the powers conferred by sects. 14, 15 and 
16 of the act, or either of them, shall have been duly 
and correctly exercised by the person or persons acting 
in virtue thereof (n). 

The provisions contained in sects. 14, 15 and 16 shall 
not in any way prejudice or affect any sale or mortgage 
already made or hereafter to be made under or in pur- 
suance of any will coming into operation before the 
passing of the act, but the validity of any such sale or 
mortgage shall be ascertained and determined in all 
respects as if the act had not been passed, and the said 
several sections shall not extend to a devise to any person 
or persons in fee or in tail, or for the testator's whole 
estate and interest charged with debts or legacies, nor 

(fn) 22 & 23 Vict. c. 35, s. 16. (n) lb. 8. 17. 
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shall they affect the power of any such devisee or de- 
visees to sell or mortgage as he or they may by law now 
do (o). 

The bond fide payment to, and the receipt of any per- 
son to whom any purchase or mortgage money shall be 
payable upon any express or implied trust, shall effec- 
tually discharge the person paying the same from seeing 
to the application or being answerable for the misappli- 
cation thereof, unless the contrary shall be expressly 
declared by the instrument creating the trust or secu- 
rity (i?). 



Section 11. 

Powers conferred on Eccksimtical Corporations. 

The acts of 21 & 22 Vict. c. 57, and 24 & 25 Vict. 
<5. 105, confer powers on ecclesiastical corporations, with 
the approval of the ecclesiastical commissioners, upon 
obtaining the consents required by the act to sell, ex- 
change, partition, and enfranchise in manner authorized 
by the acts. 

Section 12. 

Powers conferred by Lord CranworWs Act. 

Lord Cranworth's Act (g^), which was passed on the 
58th August, 1860, recites, that it was expedient that 

(o) lb. 8. 18. (q) 23 & 24 Vict. o. 145. 

(p) lb. 8. 23. 

S. N 
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oertain powers and provisions which it was then nsual to 
insert in settlements, mortgages, wills and other instru- 
ments should be made incident to the estates of the 
persons interested, so as to dispense with the necessity of 
inserting same in terms in every such instrument. 

The first part of the act, which has been repealed by 
the Settled Land Act, 1882 (r), as from the 31st De- 
cember, 1882, relates to trustees for sale and trustees of 
renewable leaseholds, and enacts! that, where by will, 
deed or other instrument of settlement it is expressly 
declared that trustees or other persons therein named or 
indicated shall have a power of sale over any hereditar 
ments, it shall be lawful for such trustees or other 
persons, whether such hereditaments be vested in them 
or not, to sell either together or in lots, and either by 
auction or private contract, and either at one time or at 
several times, and (in case the power shall expressly 
authorize an exchange) to exchange any hereditaments 
which for the time being shall be subject to the uses or 
trusts aforesaid, for any hereditaments in England or 
"Wales or in Ireland (as the case may be), and upon such 
exchange to give or receive any money for equality of 
exchange (s). 

It shall be lawful for the person making any such 
sale or exchange to insert any such special or other 
stipulations, either as to title or evidence of title or 
otherwise, in any conditions of sale or contract for sale, 

(r) 45 & 46 Vict. c. 38. (*) 23 & 24 Vict. c. 145, s. 1. 
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or exchange as they shall think fit, and also to buy in 
. the hereditaments or any part thereof at any sale by 
auction, and to rescind or vary any contract for sale or 
exchange, and to resell without being responsible for 
any loss which may be occasioned thereby; and no 
purchaser imder any such sale shall be bound to inquire 
whether the person making the same may or may not 
have in contemplation any particular re-investment of 
the purchase-money in the purchase of any other here- 
ditaments or otherwise (^), and for the purpose of 
completing any such sale or exchange the persons 
empowered to sell or exchange shall have power to 
convey or dispose of the hereditaments in question 
either by way of revocation and appointment of the use 
or otherwise («). 

The money so received upon any such sale, or for 
equality of exchange as aforesaid, shall be laid out in 
the manner indicated in that behalf in the will, deed or 
mshrummt containing the power of sale or exchange, 
or if no such indication be therein contained as to all 
or any part of such money, then the same shall with 
all convenient speed be laid out in the purchase of 
other hereditaments of freehold, leasehold, copyhold or 
customary tenure in manner as in the act particularly 
mentioned ; provided that no leasehold tenement should 
be purchased under the powers thereinbefore contained 
which is held for a less period than sixty years {x). 

(0 Jh. 8. 2. (ir) 3. 8. 4. 

(m) lb. 8. 3. 

n2 
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Provided that it shall be lawful for the persons exer- 
oising any such power as aforesaid, if they shall think 
fit, to apply any money to be received upon any sale or 
for equality of exchange as aforesaid or any part thereof, 
in lieu of purchasing lands therewith, in or towards 
paying oflE or diBoharging any mortgage or other charge 
or incumbrance which shall or may affect all or any of 
the hereditaments which shall then be subject to the 
same uses or trusts as those to which the hereditaments 
sold or given in exchange were or was subject (y). 

No money arising from any such sale or exchange 
of lands or hereditaments in England or Wales shall be 
laid out in the purchase of lands or hereditaments situate 
elsewhere than in England or Wales, nor shall lands in 
England or Wales be exchanged for others situate else- 
where ; and the same rule applies to lands and heredita- 
ments sold or exchanged in Ireland (z). 

It shall be lawful for any trustees of any leaseholds 
for lives or years which ai*e renewable from time to 
time either under covenant or contract or by custom or 
usual practice, if they shall in their discretion think fit, 
and it shall be the duty of the trustees if thereunto 
required by any person having any beneficial interest, 
present or future or contingent, in such leaseholds, to 
use their best endeavours to obtain from time to time 
a renewed lease of the same hereditaments ; but it is 
provided that the power is not to extend to any case 
where the person in possession for his life or other 

(y) 23 & 24 Vict. c. 145, 8. 5. («) lb. s. 6. 
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limited interest is entitled to enjoy the same without 
any obKgation to renew or contribute to the expense of 
renewal (a) . And the act provides for the raising of the 
money for equality of exchange or renewal of leases by 
mortgage of the hereditaments to be received in ex- 
change or contained in the renewed lease (as the case 
may be), or of any other hereditaments for the time 
being subject to the subsisting uses or trusts to which 
the last-named hereditaments shall be subject (b). 

No sale, exchange or purchase is to be made without 
the consent of the person appointed to consent by the 
will, deed or other instrument, or if no such person be 
appointed, without the consent of the tenant for life, if 
there be such a person under no disability, except in 
cases where it appears from the will, deed or other in- 
strument to have been intended that such sale, exchange 
or purchase should be made by the person or persons 
making the same without the consent of any other 
person (c). 

The second part of the act relates to mortgages, and 
has been repealed by the Conveyancing and Law of 
Property Act, 1881, sect. 71, as from the 31st December 
in that year; but as such repeal does not affect the 
validity or invalidity of instruments executed or any 
thing done before the commencement of the repealing 
act, the provisions of Lord Oranworth's Act relating to 
mortgages are retained, and the provisions of such re- 

(a) lb. fl. 8. (c) lb, s. 10. 

(b) Ib,B.9. , ■ . > 
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pealing act substituted will be found in their proper 
place, and provides that where any principal money is 
secured or charged by deed on any hereditaments of 
any tenure, or on any interest therein, the person to 
whom such money shall be payable, his executors, ad- 
ministrators and assigns, shall at any time after the 
expiration of one year from the time when such prin- 
cipal money shall have become payable according to the 
terms of the deed, or after any omissioji to pay any 
premium on any insurance which by the terms of the 
deed ought to be paid by the persons entitled to the 
property subject to the charge, have the following 
powers to the same extent (but no more) as if they had 
been in terms conferred by the person creating the 
charge, viz., — A power to sell or concur with any other 
person in selling the whole or any part of the property 
by public auction or private contract, subject to any 
reasonable conditions he may think fit to make, and to 
rescind or vary contracts for sale, or buy in and resell 
the property from time to time, in like manner; a power 
to insure as therein mentioned, and also to appoint a 
receiver of the rents {d). 

Receipts for purchase-money given by persons exer- 
cising the power of sale conferred by the act shall be 
sufficient discharges to purchasers, who shall not be 
bound to see to the application of such purchase- 
money {e). 

(d) 23 & 24 Vict. c. 146, s. 11. {e) lb, s. 12. 
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No sale as aforesaid shall be made until after rax 
months* notice in writing shall have been given to the 
person or one of the persons entitled to the property, or 
afibed on some conspiouous part thereof, but the act 
relieves a purchaser against the unauthorized exercise 
of the power (/). 

The person exercising the power of sale conferred by 
the act shall have power by deed to convey or assign to 
and vest in the purchaser the property sold for aU the 
estate and interest therein which the person who created 
the charge had power to dispose of, except that in 
the case of copyholds the beneficial interest only shall 
be conveyed to and vested in the purchaser by such 
deed (g) . 

The above section is to some extent augmented by 
the Vendor and Purchaser Act, 1874(A), which pro- 
vides that the legal personal representative of a mort- 
gagee of a freehold estate, or of a copyhold estate, to 
which the mortgagee shall have been admitted, may, on 
payment of all sums secured by the mortgage, convey 
or surrender the mortgaged estate, whether the mort- 
gage be in form an assurance subject to redemption, or 
an assurance upon trust (e). 

It wiU be observed that with respect to copyholds the 
mortgagee must have been admitted, a case not veiy 
frequently met with in practice, as the mortgagor usually 
surrenders the copyholds to the use of the mortgagee, 

(/) lb, s. 13. {h) 37 & 38 Vict. c. 78. 

{g) lb, 8. 15. (i) lb, 8. 4. 
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under -which surrender the mortg^ee doea not generally 
procure admittance, and when the mortgage is paid oS 
an acknowledgment of satisfaction is entered on the 
ooort rolls, and is treated in practice as vacating that 
surrender. 

At any time after the power of sale under Lord 
Cranworth'fi Act Bhall have become exercisable] tlie 
person entitled to exercise the eame shall be entitled to 
all the deeds and documents in the possession or pDwer 
of the person entitled to the property subject tc the 
charge ; and where the legal estate shall be outstanding 
in a trustee, the person entitled to a charge created by 
a person equitably entitled, or any purchaser from such 
person, shall be entitled to otdl for a conveyance oJ the 
legal estate to Uie same extent as the person cre&ting 
tiie charge could have called for such a conveyance if 
the charge had not been made (A), 

The receipts in writing of any truatees or trustee for 
any money payable to them or him by reason or in the 
exercise of any trusts or powers reposed or vested in 
them or him shall he sufficient discharges for the money 
therein expressed to be received, and shall efiectually 
exonerate the persona paying such money from seeing 
to the application thereof, or from being answerable for 
any loss or misapplication thereof (/). 

The act does not apply to oases where the powers 
thereby conferred are negatived by express dedara- 

(i) 23 & 21 Yict. c. 14S, a. 16. {I) li. a. 29. . 
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tion (m), and extends only to persons entitled or acting 
under a deed, will, codicil, or other instrument executed 
after the passing of the act, or under a will or codicil 
confirmed or revived by a codicil executed after that 
date (n). 

It may be mentioned that the power of sale conferred 
on mortgagees by Lord Cranworth's Act was seldom 
relied upon in practice, as its provisions were not so 
beneficial to a mortgagee as those to be found in well- 
framed mortgage deeds, and occasionally the operation 
of the act is negatived by express declaration. 



Section 13. 

Powers conferred by Act to confirm certain Saks by 

Trustees, 

By the act to confirm certain sales, &c. by trustees 
and others (o), it has been provided that no sale, ex- 
change, partition or enfranchisement at any time there- 
tofore of land by any trustees or other person made in 
exercise of any trust or power authorizing the sale, ex- 
change, partition or enfranchisement, and not forbidding 
the reservation of minerals, and which sale, &c. shaU 
have been made with an exception of minerals and with 
or without rights or powers for or incidental to the work- 
ing and carrying away such minerals, shall be invalid 

(m) lb, 8. 32. (o) 25 & 26 Vict. c. 108. 

(ft) lb, 8, 34. 
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on the ground that the trust or power did not authorize 
such exception or reservation ; but such sale, &c. shall 
be deemed to have taken effect as if the exception or 
reservation had been authorized by the trust or power, 
and no sale, &c. theretofore made of any minerals sepa- 
rately from the residue of the lands subject to the trust 
or power, and either with or without such rights or 
powers as aforesaid, shall be invalid on the ground that 
the trust or power did. not authorize such sale, &c. ; but 
such sale, &c. shall be deemed to have taken effect as 
if such minerals, rights and powers (if any) had been 
authorized to be so dealt with separately from the residue 
of the land, but the enactment is not to confirm any 
sale, &c. already declared invalid (p). 

Every trustee now or hereafter to become authorized 
to dispose of land by way of sale, &c. (unless forbidden 
by the instrument creating the trust or power) shall be 
entitled to dispose of such land with the exception or 
reservation of any minerals and with or without such 
rights and powers as aforesaid, or of the minerals with 
or without such rights or powers separately from the 
residue of the land, yet so that no such disposition shall 
be made without the sanction of the Court of Chancery 
to be obtained on a petition in a summary way of the 
trustee or other person authorized as aforesaid, and a 
sanction once obtained is to be sufficient for the purpose 
of any future disposition under the act, without the ne- 
cessity of any further application to the court (q). 

{j>) 26 & 26 Yiot. 0. 108, b. 1. (q) lb, s. 2. 
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Section 14. 

Powers conferred by the Bankruptcy Acts, 

Under the act of 6 Geo. 4, c. 16, which repealed all 
the acts then in force relating to bankruptcy, the real 
and personal property of a bankrupt was taken posses- 
sion of by commissioners appointed by the lord chan- 
cellor (r), which commissioners, upon creditors' assignees 
being appointed, transferred the property of the bank- 
rupt to them, and such assignees had no title to the 
bankrupt's property, real or personal, until an assignment 
and conveyance thereof had been made to them. The 
conveyance was made by a common law bargain and 
sale, indented and inrolled in one of the King's courts 
of record. A& to the personal property of the bank- 
rupt the title of the assignees related back to the act of 
bankruptcy, but as to real property, although the 
assignees might claim and recover all lands of which 
the bankrupt was seised at the time of the act of bank- 
ruptcy or afterwards, yet the legal estate remained in 
the bankrupt imtU actually conveyed to the assignees 
by bargain and sale (s). The law was afterwards 
altered by the 1 & 2 Will. 4, c. 56, under which the 
real and personal property of the bankrupt became 
vested in the assignees by virtue of their appointment 



{r) 6 Geo. 4, o. 16, s. 12. 446 ; Lhyd v. Sanders, 6 Madd. 

(«) n, 88. 63, 64 ; Doe d. Ea^ 282. 
daHe Y. mtehell, 2 Mau. & Sel. 
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to the same extent as if it had been conyejed aad 
assigned (t). 

The law of bankruptcy was consolidated by the 
Bankruptcy Act of 1849 (u), under which all the real 
and personal property of the bankrupt, except copy- 
holds, became vested in the assignees by virtue of their 
appointment (or), and all powers vested in the bankrupt, 
which he might have legally executed for his own 
benefit (except the right of nomination to a vacant 
ecclesiastical benefice), might be executed by the as- 
signees for the benefit of the creditors in like manner 
as the bankrupt might have executed the same (y). 
And the assignees were empowered to redeem real or 
personal estate of the bankrupt granted by him, subject 
to a power of redemption, as fully as the bankrupt 
might have done (2). 

The act also declared that all payments, conveyances 
and contracts bond fide made, executed and entered 
into by the bankrupt, and executions against his lands 
executed by seizure before date of the fiat or filing of 
the petition, should be valid notwithstanding a prior act 
of bankruptcy, provided the purchaser had no notice 
thereof (a) ; and no purchaser from a bankrupt bond 
fide and for valuable consideration, where the purchaser 
had notice at the time of such purchase of an act of 

(0 1 & 2 Wm. 4, 0. 66, 88. 26, (y) lb. 8. 147. 

26. (z) J*. 8. 149. 

(«) 12 & 13 Vict. 0. 106. (a) lb. 8. 133. 
(x) lb, 88. 141, 142. 
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• 

bankruptcy, could be impeached by reason thereof, 
unless a fieit or petition for adjudication should have 
been sued out or filed within twelve months after such 
act of bankruptcy {b). 

Where a conveyance of the property of a bankrupt 
would require to be enrolled, recorded or registered, the 
certificate of appointment of the assignees required to 
be registered, and the title of any purchaser for value 
without notice of the bankruptcy who should have 
registered his purchase deed previous to the registry, 
would not be invalidated by the appointment of as- 
signees or the vesting the estate in them, unless the 
certificate of appointment was registered within two 
months from the date of the appointment (c). 

The court was empowered to sell and, by deed in- 
rolled on the court rolls of the manor, to convey the 
copyhold and customaryhold lands of the bankrupt, and 
to authorize any person on behalf of the Court of Bank- 
ruptcy to surrender the same for the purposes of any 
purchaser being admitted thereto {d), and provided for 
the purchaser compounding with the lord of the manor 
for the fines, dues and other services which had been 
usually paid, and directed that the lord should admit 
the vendee tenant thereof (e) . The court was empowered 
to order the bankrupt to join in the conveyance, and if 
he did not execute the conveyance within the time ap- 
pointed by the order he was stopped from objecting to 

{b) lb. 8. 134. (d) lb, 8. 209. 

(e) lb, 8. 143. («) lb, 8. 210. 



190 FORM OF AND PARTIES TO CONTRACT. [CH. IV. § 14. 

the validity thereof, and all his interest in the estate 
was as effectually barred by such order as if the con- 
veyance had been executed by him (/). 

The estates of persons not within the laws relating to 
bankruptcy were, in the event of such persons being 
unable to pay their debts, amenable to the laws regu- 
lating the proceedings of the court for relief of insolvent 
debtors (^), by virtue of which, in cases of insolvency, 
the court made an order vesting the property of the 
insolvent in a provisional assignee ; and when permanent 
assignees were appointed pursuant to the terms of the 
act, upon their signifying to the court their acceptance 
of the appointment, the estate, effects and powers of the 
insolvent, which had previously vested in the provisional 
a^ignee, vested in the permanent assignees by virtue of 
their appointment, without any conveyance or assign- 
ment (h). 

" The Bankruptcy Act, 1861" (t), extended to non- 
traders, and abolished the jurisdiction of the insolvent 
debtors' court (^), and which act, it was declared, was to 
be read with the Bankruptcy Act of 1849, except so far 
as the former act was repealed by the latter (1) ; and by 
the latter act it was provided, that on the appointment 
of a creditors' assignee all the real and personal estate 
of the bankrupt should be divested out of the official 

(/) 12 & 13 Viet. o. 106, s. 148. (A) 1 & 2 Vict. o. 110, s. 45. 

Iff) 1 & 2 Vict. o. 110, amended {%) 24 & 26 Vict. o. 134. 

by 2 & 3 Tict. 0. 39; 10 & 11 (k) lb. ss. 19 to 24. 

Vict. c. 102. (0 lb, 8. 232. 



J 



CH. IV. § 14.] BANKRUPTCY ACTS. 191 

assignee and vested in the creditors' assignees (w). With 
reference to the copyholds of the bankrupt, sect. 209 
(but not sect. 210) of the act of 1849 was repealed, and 
the court was empowered to make vesting orders of such 
copyholds (n). 

The Bankruptcy Act, 1861, has been repealed (o) as 
from the 1st of January, 1870, and the law of bank- 
ruptcy from this date is regulated by the Bankruptcy 
Act, 1869 (j?), which provides for the appointment of a 
trustee of the property of a bankrupt and a committee 
of inspection to superintend the administration of the 
bankrupt's estate by the trustee (q). 

The property of the bankrupt divisible amongst his 
creditors shall comprise all such property as may belong 
to or be vested in the bankrupt at the commencement 
of the bankruptcy, or may be acquired by or devolve 
upon hiTn during its continuance ; and the capacity to 
exercise and to take proceedings for exercising such 

own benefit at the commencement of his bankruptcy or 
during its continuance, except the right of nomination 
to a vacant ecclesiastical benefice, shall be vested in the 
trustee (r). 

Until a trustee is appointed the registrar shall be the 
trustee for the purposes of the act, and immediately 
upon the order of adjudication being made the property 

(m) lb, 8. 117. (p) 32 & 33 Vict. c. 71. 

(») lb. 8. 114. (q) lb: s. 14. 

(o) 32 & 33 Vict. 0. 83. (r) lb, s. 16. 
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of the baiikrupt shall vest in the registrar. On the 
appointment of a trustee the property shall forthwith 
pass to and vest in the trustee appointed (a) ; and 
immediately upon the appointment of a trustee being 
reported, the court shall give to the trustee a certificate 
declaring him to be the trustee, provided he may have 
given such security (if any) as may have been required 
by the creditors (t). 

Where any portion of the estate of the bankrupt con- 
sists of copyhold or customary property, or any like 
property passing by surrender and admittance, or in 
any similar manner, the trustee shall not be compellable 
to be admitted thereto, but may deal therewith as if 
such property had been surrendered or conveyed to 
such uses as the trustee might appoint, and any 
appointee of the trustee shall be admitted or otherwise 
invested with the property accordingly (w). 

The trustee is empowered to deal with any property 
to which the bankrupt is entitled as tenant in tail in 
the same manner as the bankrupt might have dealt 
with the same, and to exercise any powers the capacity 
to exercise which is vested in him by the act ; and abo 
to sell the property of the bankrupt by public auction 
or private contract, and to give receipts for money 
received by him, which receipts shall effectually dis- 
charge the person paying the money from all responsi- 
bility in respect thereof (x), 

(«) 32 & 33 Vict. o. 71, 8. 17. («) 32 & 33 Vict. o. 71, s. 22. 

{t) Gen. Kule, 105. (x) lb, s. 25. 
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Payments, contracts, conveyances or dealings to op 
with a bankrupt, made in good f aitli and for valuable 
consideration, before the date of the order of adjudica- 
tion, with any person not having at the time of making 
such payment, &c. notice of any act of bankruptcy 
committed by the bankrupt and available against him 
for adjudication, are to be valid notwithstanding a prior 
act of bankruptcy (y). 

Upon application by motion by any person claiming 
to be a mortgagee, or to have security over any part of 
the bankrupt's estate or effects real or personal, and 
whether such mortgage or security shall be by deed or 
otherwise, and whether the same shall be of a legal or 
equitable nature, the court will inquire whether such 
person is such mortgagee, and wiU take an account of 
the principal, interest and costs due upon such security, 
and will direct a sale thereof, and the trustee (unless it 
be otherwise ordered) ^hall have the conduct of such 
sale, but it shall not be imperative on any such mort- 
gagee to make such application (z) ; and all proper 
parties shall join in the conveyance to the purchaser 
where necessary, as the court shall direct (a). 

The Bankruptcy Act, 1869, has been repealed by the 
Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), and the 
law of bankruptcy, after the 31st of December, 1883, will 
be regulated by the last-named act, which (sects. 21, 22) 

(y) 32&33Viot.o.7l,s8.94,96. 78. 

(z) Gen. Kule in Bankruptcy, (a) lb, 79. 

S. O 
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contains similar provisions for the appointment of a 
trostee and committee of inspection of the bankrupt's 
estate to those in the former act ; and the description of 
the property of the bankrupt divirible amongst his 
creditors is, by sect. 44 of the new act, similar to sect. 15 
of the former act. 

The Act of 1883 (sect. 66) provides for the appoint- 
ment of an official receiver of debtors' estates who, 
until a trustee is appointed (sect. 54), or during any 
vacancy in that office (sect. 70 g), is to act as a tnistea 
for the purposes of the act. 

It is provided, by sect. 54, that on the appointment of 
a trustee the property shall forthwith pass to and vest 
in the trustee appointed, and shall pass from trustee to 
trustee, including the official receiver, when he fills that 
office, and shall vest in the trustee for the time being 
during his continuance in office without any conveyance, 
assignment, or transfer whatever; and the certificate of 
appointment of a trustee shall,[for all purposes of any law 
in force in any part of the British dominions requiring 
registration, inrolment, or recording of conveyances or 
assignments of property, be deemed to be a conveyance 
or assignment of property, and may be registered, 
enrolled, and recorded accordingly. 

The new act (sect. 50) contains similar provisions ta 
those contained in the former act for enabling the 
trustee to deal with property of copyhold or customary 
tenure in the same manner as if it had been conveyed 
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to such uses as the trustee should appoint ; and sect. 56 
of the new act confers on the trustee similar powers of 
realization of the bankrupt's property, and otherwise 
dealing with the same, to those contained in the Act of 
1869. The same protection to bond fide payments, con- 
veyances for valuable consideration, and other transac- 
tions with the bankrupt, is, by sect. 49 of the new act, 
extended to persons not having notice of any available 
act of bankruptcy, provided the payment, conveyance, 
or transaction, takes place before the date of a receiving 
order, as was conferred by sects. 94 and 95 of the former 
act. 



Section 15. 

Powers conferred by Act abolishing Forfeitures for 

Treason and Felony, 

The act abolishing forfeitures for treason and 
felony (J) enacts, that it shall be lawful for her 
Majesty, or for any person in that behalf authorized 
by her Majesty under her royal sign manual, if to her 
Majesty or the person so authorized it shall seem fit, by 
writing under her Majesty's royal sign manual, or under 

(i) 33 & 34 Tict. c. 23. 

o2 
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the hand of the person so authorized as aforesaid, to 
oommit the oustody and management of the property of 
any person against whom after the passing of the act 
(4th of July, 1870) judgment of death or of penal 
servitude shall have been pronounced or recorded by 
any court of competent jurisdiction in England, Wales 
or Ireland, upon any charge of treason or felony (c), 
during her Majesty's pleasure, to an administrator to 
be by such writing appointed in that behalf, which 
appointment may be revoked and a new administrator 
appointed, who shall, upon his appointment, be deemed 
to be the successor-in-law of the former administrator, 
and all property vested in and all former powers given 
to such former administrator by virtue of the act shaU 
thereupon devolve to and become vested in such successor, 
who shall be bound by all acts lawfully done by such 
former administrator during the continuance of his 
office ; and the provisions thereinafter contained with 
reference to any administrator shall, in the case of the 
appointment of more than one person, apply to such 
administrators jointly (d). 

Upon the appointment of any such administrator in 
manner aforesaid, all the real and personal property, 
including choses in action, to which the convict named 
in such appointment was at the time of his convic- 
tion, or shall afterwards, while he shall continue subject 

[e) 33 & 34 Vict. c. 23, 8. 6. (d) lb. s. 9. 
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to the operations of the act, become or be entitled, shall 
vest in such administrator for all the estate and interest 
of such convict therein {e). • 

The administrator shall have absolute power to let, 
sell, mortgage, convey and transfer any part of such 
property as to him shall seem fit (/). 

The act also provides for the appointment of an 
interim curator, if no such administrator shall have 
been appointed, and confers various powers upon such 
curator with reference to the management of the con- 
vict's property {g). 



Section 16. 

Powers conferred hy Vendor and Purchaser Act, 1874. 

This act (A), which came into operation on the 1st 
January, 1875, — after, by the second section thereof, 
subjecting the rights of vendors and purchasers to 
certain rules with reference to evidence of title, produc- 
tion of title deeds, and otherwise, which are usually 
made the subject of special provisions, and which rules 
are treated of in these pages in their respective places, 

(<?) 33 & 34 Vict. o. 23, s. 10. sections. 

(/) lb. s. 12. (A) 37 & 38 Vict. o. 78. 

(g) lb. B. 21, and following 
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— ^provides that trustees who are either vendors or pur- 
chasers may sell or buy without excluding the applica- 
tion of such second section (t) ; and, consequently, when 
trustees are empowered to purchase land for the pur- 
poses of their trust, the instrument creating which 
trust may not authorize them to accept a deduction of 
title for a less period than sixty years, they may now 
purchase with a forty years' title only, and conditions 
to the effect of the several sub-sections of this section 
of the act (k) will not as previously be considered special 
conditions. 

The act then goes on to provide that the legal per- 
sonal representative of a mortgagee of a freehold estate 
or of a copyhold estate to which the mortgagee shall 
have been admitted, may, on payment of all sums 
secured by the mortgage, convey or surrender the mort- 
gaged estate, whether the mortgage be in form an 
assurance subject to redemption or an assurance upon 
trust (/). 

Upon the death of a bare trustee of any corporeal or 
incorporeal hereditament, of which such trustee was 
seised in fee simple, such hereditament shall vest, like 
a chattel real, in the legal personal representative from 
time to time of such trustee (w). 

When any freehold or copyhold hereditaments shall 
be vested in a married woman as a bare trustee, she 

(i) 37. & 38 Vict. c. 78, s. 3. (1) lb. s. 4. 

(k) lb, 8. 2. ■ (m) lb. 8. 6. 
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maj convey or surrender the same as if she were a feme 
sole (n). 



Section 17. 

Powers conferred bt/ the Conveyancinj and Lite of Property 

Act, 1881. 

This act came into operation on the 1st of Januaiy, 
1882, and contains provisions relating to sales and other 
transactions which are treated of in these pages in their 
respective places, and also contains some very important 
powers relating to mortgagees,, trustees and executors, 
which are here set forth. 

" 16. — (1) Where a mortgagor is entitled to redeem, 
he shall, by virtue of this act, have power to require the 
mortgagee, instead of re-conveying, and on the terms 
on which he would be bound to re-convey, to assign the 
mortgage debt and convey the mortgaged property to 
any third person, as the mortgagor directs; and the 
mortgagee shall, by virtue of this act, be bound to 
assign and convey accordingly. 

" (2) This section does not apply in the case of a mort- 
gagee being or having been in possession. 

" (3) This section applies to mortgages made either 
J^ef ore or after the commencement of this act, and shall 

(«) 37 & 38 Vict. c. 78, s. 6. 
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ft 

have effect notwitlistaiiding any stipulation ' to the 
contrary." 

The Conveyancing Act, 1882 (45 & 46 Vict. c. 39), 
s. 12, provides that the right of the mortgagor under 
Section 15 of the Conveyancing and Law of Pro- 
perty Act, 1881, to require a mortgagee instead of 
re-conveying to assign the mortgage debt and convey 
the mortgaged property to a third person, shall belong 
to and be capable of beiag enforced by each incum- 
brancer, or by the mortgagor, notwithstanding any 
intermediate incumbrance, but a requisition of an in- 
cumbrancer shall prevail over a requisition of the mort- 
gagor, and as between incumbrancers, a requisition of a 
prior incumbrancer shall prevail over a requisition of a 
subsequent incumbrancer. 

" 16. — (1) A mortgagor, as long as his right to re- 
deem subsists, shall, by virtue of this act, be entitled from 
time to time, at reasonable times, on his request, and at 
his own cost, and on payment of the mortgagee's costs 
and expenses in this behalf, to inspect and make copies 
or abstracts of or extracts from the documents of title 
relating to the mortgaged property in the custody or 
power of the mortgagee. 

" (2) This section applies only to mortgages made 
after the commencement of this act, and shall have 
efEect notwithstanding any stipulation to the contrary. 

" 17. — (1) A mortgagor seekiag to redeem any one 
mortgage, shall, by virtue of this act, be entitled to 
do so, without paying any money due under any 
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separate mortgage made by him, or by any person 
through whom he claims, on property other than that 
comprised in the mortgage which he seeks to redeem. 

" (2) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage deeds 
or one of them. 

" (3) This section applies only where the mortgages 
or one of them are or is made after the commencement 
of this act. 

" 18, — (1) A mortgagor of land while in possession 
shall, as against every incumbrancer, have, by virtue of 
this act, power to make from time to time any such 
lease of the mortgaged land, or any part thereof, £ls is 
in this section described and authorized. 

" (2) A mortgagee of land while in possession shall, 
as against aU prior incumbnmcers, if any, and as against 
the mortgagor, have, by virtue of this act, power to 
make from time to time any such lease as aforesaid. 

" (3) The leases which this section authorizes are — 

" (i.) An agricultural or occupation lease for any term 
not exceeding twenty-one years ; and 

" (ii.) A building lease for any term not exceeding 
ninety-nine years. 

" (4) Every person making a lease under this section 
may execute and do all assurances and things necessary 
or proper in that behalf. 

" (5) Every such lease shall be made to take effect in 
possession not later than twelve months after its date. 

" (6) Every such lease shall reserve the best rent that 
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can reasonably be obtained, regard being had to the 
cirenmstanoes of the case, but without any fine being 
taken. 

" (7) Every such lease shall contain a covenant by the 
lessee for payment of the rent^ and a condition of 
re-entry on the rent not being paid within a time 
therein specified, not exceeding ^thirty days. 

" (8) A counterpart of every such lease shall be exe- 
cuted by the lessee and delivered to the lessor, of which 
execution and delivery the execution of the lease by the 
lessor shall, in favour of the lessee and all persons de- 
riving title under him, be suflGlcient evidence. 

" (9) Every such buildiag lease shall be made in 
consideration of the lessee, or some person by whose 
direction the lease is granted, having erected, or agree- 
ing to erect within not more than five years from the 

b 

date of the lease, buildings, new or additional, or 
having improved or repaired bmldings, or agreeing to 
improve or repair buildings within that time, or having 
executed, or agreeing to execute within that time, on 
the land leased, an improvement for or in connexion 
with building purposes. 

" (10) In any such building lease a peppercorn rent, 
or a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, 
or any less part of the term. 

" (11) In case of a lease by the mortgagor, he shall, 
within one month after making the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
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xuoitgagee first in priority, a oounterpaxt of the lease 
duly executed by the lessee ; but the lessee shall not be 
ooncerned to see that this provision is complied with, 

" (12) A contract to make or accept a leajse under this 
section may be enforced by or against every person on 
whom the lease if granted would be binding. 

" (13). This section applies only if and as far as a con- 
trary intention is not expressed by the mortgagor and 
mortgagee in the mortgage deed, or otherwise in writing, 
and shall have effect subject to the terms of the mort- 
gage deed or of any such writing and to the provisions 
therein contained. 

" (14) Nothing in this act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor 
cr the mortgagee, or both, any further or other powers 
of leasing or having reference to leasing ; and any 
further or other powers so reserved or conferred shall 
be exerciseable, as far as may be, as if they were con- 
ferred by this act, and with all the like incidents, 
effects, and consequences, imless a contrary intention 
is expressed in the mortgage deed. 

" (15) Nothing in this act shall be construed to enable 
a mortgagor or mortgagee to make a lease for any 
longer term or on any other conditions than such as 
<50uld have been granted or imposed by the mortgagor, 
with the concurrence of all the incumbrancers, if this 
•act had not been passed. 

" (16) This section applies only in case of a mortgage 
inade after the commencement of this act ; but the pro- 
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visions thereof, or any of them, may, by agreement in 
imting made after the commencement of this act, 
between mortgagor and mortgagee, be applied to a 
mortgage made before the commencement of this act^ 
80, nevertheless, that any such agreement shall not 
prejudicially affect any right or interest of any mort- 
gagee not joining in or adopting the agreement. 

" (17) The provisions of this section referring to a 
lease shall be construed to extend and apply, as far as 
circumstances admit, to any letting, and to an agree- 
ment, whether in writing or not, for leasing or letting. 

"19. — (1) A mortgagee, where the mortgage is made 
by deed, shall, by virtue of this act, have the following 
powers, to the like extent as if they had been in terms 
conferred by the mortgage deed, but not further 
(namely) : 
" (i.) A power, when the mortgage money has become 
due, to sell, or to concur with any other per- 
son in selling, the mortgaged property, or any 
part thereof, either subject to prior charges, 
or not, and either together or in lots, by 
public auction, or by private contract, subject 
to such conditions respecting title, or evidence 
of title, or other matter, as he (the mortgagee) 
thinks fit, with power to vary any contract for 
sale, and to buy in at an auction, or to rescind 
any contract for sale, and to re-sell, without 
being answerable for any loss occasioned 
thereby ; and 
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" (ii.) A power, at any time after the date of the mort- 
gage deed, to insure and keep insured against 
loss or damage by fire any building, or any 
effects or property of an insurable nature, 
whether affixed to the freehold or not, being 
or forming part of the mortgaged property, 
and the premiums paid for any such insurance 
shall be a charge on the mortgaged property, 
in addition to the mortgage money, and with 
the same priority, and with interest at the 
same rate as the mortgage money ; and 
*^ (iii.) A power, when the mortgage money has be- 
come due, to appoint a receiver of the income 
of the mortgaged property, or of any part 
thereof; and 
*^ (iv.) A power, while the mortgagee is in possession, 
to cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any 
such cutting and sale, to be completed within 
any time not exceeding twelve months from 
the making of the contract. 
" (2) The provisions of this act relating to the fore- 
^ing powers, comprised either in this section, or in 
any subsequent section regulating the exercise of those 
powers, may be varied or extended by the mortgage 
deed, and, as so varied or extended, shall, as far as may 
be, operate in the like manner and with all the like 
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incidents, effects, and consequences, as if such yariations 
or extensions were contained in this act. 

" (3) This section appKes only if and as far as a con- 
trary intention is not expressed in the mortgage deed, 
and shall have effect subject to the terms of the mort- 
gage deed and to the provisions therein contained. 

" (4) This section applies only where the mortgage 
deed is executed after the commencement of this act. 

*^ 20. A mortgagee shall not exercise the power of 
sale conferred by this act unless and until — 

" (i.) Notice requiring payment of the mortgage 
money has been served on the mortgagor or 
one of several mortgagors, and default has been 
made in payment of the mortgage money, or 
of part thereof, for three months after such 
service; or 
" (ii.) Some interest under the mortgage is in arrear 
and unpaid for two months after becoming 
due; or 
" (iii.) There has been a breach of some provision con- 
tained in the mortgage deed or in this act> 
and on the part of the mortgagor, or of some 
person concurring in making the mortgage, 
to be observed or performed, other than and 
besides a covenant for payment of the mort- 
gage money or interest thereon. 
" 21. — (1) A mortgagee exercising the power of sale 
conferred by this act shall have power, by deed, to 
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convey the property sold, for such estate and interest 
therein as is the subject of the mortgage, freed from all 
estates, interests, and rights to which the mortgage has 
priority, but subject to all estates, interests, and rights 
which have priority to the mortgage ; except that, in 
the case of copyhold or customary land, the legal right 
to admittance shall not pass by a deed under this sec- 
tion, unless the deed is sufficient otherwise by law, or is 
sufficient by custom, in that behalf. 

" (2) Where a conveyance is made in professed 
exercise of the power of sale conferred by this act, the 
title of the purchaser shall not be impeachable on the 
ground that no case had arisen to authorize the sale, or 
that due notice was not given, or that the power was 
otherwise improperly or irregularly exercised ; but any 
person damnified by an unauthorized, or improper, or 
irregular exercise of the power shall have his remedy in 
damages against the person exercising the power. 

" (3) The money which is received by the mortgagee, 
arising from the sale, after discharge of prior incum- 
brances to which the sale is not made subject, if any, or 
after payment into court imder this act of a sum to 
meet any prior incumbrance, shall be held by him in 
trust to be applied by him, first, in payment of all 
costs, charges, and expenses, properly incurred by him, 
as incident to the sale or any attempted sale, or other- 
wise; and secondly, in discharge of the mortgage 
money, interest, and costs, and other money, if any. 
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due under the mortgage ; and the residue of the money 
so received shall be paid to the person entitled to the 
mortgaged property, or authorized to give receipts for 
the proceeds of the sale thereof. 

" (4) The power of sale conferred by this act may be 
exercised by any person for the time being entitled to 
receive and give a discharge for the mortgage money. 

" (5) The power of sale conferred by this act shall 
not affect the right of foreclosure. 

" (6) The mortgagee, his executors, administrators, 
or assigns, shall not be answerable for any involuntary 
loss happening in or about the exercise or execution of 
the power of sale conferred by this act or of any trust 
connected therewith. 

" (7) At any time after the power of sale conferred 
by this act h6is become exerciseable, the person entitled 
to exercise the same may demand and recover from 
any person, other than a person having in the mort- 
gaged property an estate, interest, or right in priority 
to the mortgage, all the deeds and documents relating 
to the property, or to the title thereto, which a pur- 
chaser under the power of sale would be entitled to 
demand and recover from him. 

" 22. — (1) The receipt in writing of a mortgagee 
shall be a sufficient discharge for any money arising 
under the power of sale conferred by this act, or for 
any money or securities comprised in his mortgage, or 
arising thereunder ; and a person paying or transferring 
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the same to the mortgagee shall not be ooncemed to 
inquire whether any money remams due imder the 
mortgage. 

" (2) Money received by a mortgagee imder his mort- 
gage or from the proceeds of securities comprised in his 
mortgage shall be appKed in like manner as in this act 
directed respecting money received by him arising from 
a sale under the power of sale conferred by this act ; 
but with this variation, that the costs, charges, and ex- 
penses payable shall include the costs, charges, and ex- 
penses properly incurred of recovering and receiving 
the money or securities, and of conversion of securities 
into money, instead of those incident to sale. 

" 23. — (1) The amount of an insurance effected by a 
mortgagee against loss or damage by fire under the 
power in that behalf conferred by this act shall not 
exceed the amount specified in the mortgage deed, or, 
if no amount is therein specified, then shall not exceed 
two third parts of the amount that would be required, in 
case of total destruction, to restore the property insured. 
" (2) An insurance shall not, under the power con- 
ferred by this act, be effected by a mortgagee in any of 
the following cases (namely) : 

" (i.) Where there is a declaration in the mortgage 

deed that no insurance is required : 
** (ii.) Where an insurance is kept up by or on behalf 
of the mortgagor in accordance with the mort- 
gage deed : 
*^ (iii.) Where the mortgage deed contains no stipula- 
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tion respecting insuranoe, and an insurance is 
kept up by or on belmlf of the mortgagor, to 
the amount in which the mortgagee is by this 
act authorized to insure. 

" (3) AH money received on an insurance effected 
under the mortgage deed or under this act shall^ if the 
mortgagee so requires, be appKed by the mortgagor in 
making good the loss or damage in respect of which the 
money is received. 

" (4) Without prejudice to any obKgation to the con* 
trary imposed by law, or by special contract, a mort- 
gagee may require that all money received on an 
insurance be applied in or towards discharge of the 
money due under his mortgage. 

" 24. — (1) A mortgagee entitled to appoint a re- 
ceiver under the power in that behalf conferred by this 
act shall not appoint a receiver imtil he has become en- 
titled to exercise the power of sale conferred by this 
act, but may then, by writing under his hand, appoint 
such person as he thinks fit to be a receiver. 

" (2) The receiver shall be deemed to be the agent of 
the mortgagor; and the mortgagor shall be solely 
responsible for the receiver's acts or defaults, unless the 
mortgage deed otherwise provides. 

" (3) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest which the 
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mortgagor oould dispose of^ and to give effectual re- 
ceipts, accordingly, for the same. 

" (4) A person paying money tp the receiver shall not 
be concerned to inquire whether any case has happened 
to authorize the receiver to act. 

" (5) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by writing under his hand. 

" (6) The receiver shall be entitled to retain out of 
any money received by him, for his remuneration, and 
in satisfaction of all costs, charges, and expenses in- 
curred by him as receiver, a commission at such rate, 
not exceeding five per centum on the gross amount of 
all money received, as is specified in his appointment, 
and if no rate is so specified, then at the rate of five per 
centum on that gross amount, or at such higher rate as 
the court thinfes fit to allow, on application made by 
him for that purpose. 

" (7) The receiver shall, if so directed in writing by 
the mortgagee, insure and keep insured against loss or 
damage by fire, out of the money received by him, any 
building, effectB, or property comprised in the mort- 
gage, whether affixed to the freehold or not, being of 
an insurable nature. 

" (8) The receiver shall apply all money received by 
him as follows (namely) : 

'^ (i.) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro-> 
perty; and 

p2 
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*^ (ii.) In keeping down all annual sums or other 
payments, and the interest on aU principal 
sums, haying priority to the mortgage in 
right whereof he is receiyer ; and 
" (iii.) In payment of his conmiission, and of the pre- 
miums on fire, life, or other insurances, if 
any, properly payable under the mortgage 
deed or imder this act, and the cost of execut- 
ing necessary or proper repairs directed in 
writing by the mortgagee ; and 
** (iy.) In payment of the interest accruing due in 
respect of any principal money due imder the 
mortgage ; 
and shall pay the residue of the money received by 
him to the person who, but for the possession of the 
receiyer, would have been entitled to receive the income 
of the mortgaged property, or who is otherwise entitled 
to that property. 

" 2d. — (1) Any person entitled to redeem mortgaged 
property may have a judgment or order for sale instead 
of for redemption in an action brought by him either 
for redemption alone, or for sale alone, or for sale or 
redeniption, in the alternative. 

" (2) In any action, whether for foreclosure, or for re- 
demption, or for sale, or for the raisiug and payment in 
any manner of mortgage money, the court, on the 
request of the mortgagee, or of any person interested 
either in the mortgage money or in the right of redemp- 
tion, and, notwithstanding the dissent of any other 



i 



CH. IV. § 17.] CONVEYANCING ACT, 1881. 213 

person, and notwithstanding that the mortgagee or any 
person so interested does not appear in the action, and 
without allowing any time for redemption or for payment 
of any mortgage money, may, if it thinks fit, direct 
a sale of the mortgaged property, on such terms as it 
thinks fit, including, if it thinks fit, the deposit in 
court of a reasonable sum fixed hy the court, to meet 
the expenses of sale and to secure performance of the 
terms. 

" (3) But, in an action brought by a person interested 
in the right of redemption and seeking a sale, the court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks fit 
respecting the costs of the defendants or any of them. 

" (4) In any case within this section the court may, if 
it thinks fit, direct a sale without previously determin- 
ing the priorities of incumbrancers. 

" (5) This section applies to actions brought either 
before or after the commencement of this act. 

" (6) The enactment described in Part II. of the 
second schedule to this act is hereby repealed. 

" (7) This section does not extend to Ireland. 

" 26. — (1) A mortgage of freehold or leasehold land 
may be made by a deed expressed to be made by way 
of statutory mortgage, being in the form given in 
Part I< of the third schedule to this act, with such 
variations and additions, if any, as circumstances may 
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require, and the provifiions of this section shall apply 
thereto. 

" (2) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the mortgage 
deed — 

" First, a covenant with the mortgagee by the person 
expressed therein to convey as mortgagor to the efEect 
following (namely) : 

" That the mortgagor will, on the stated day, pay to 
the mortgagee the stated mortgage money, with 
interest thereon in the meantime, at the stated 
rate, and will thereafter, if and as long as the 
mortgage money or any part thereof remains un- 
paid, pay to the mortgagee interest thereon, or on 
the unpaid part thereof, at the stated rate, by 
equal half-yearly payments, the first thereof to be 
made at the end of six calendar months from the 
day stated for payment of the mortgage money : 
" Secondly, a proviso to the efEect following (namely) : 
" That if the mortgagor, on the stated day, pays to 
the mortgagee the stated mortgage money, with 
interest thereon in the meantime, at the stated 
rate, the mortgagee at any time thereafter, at the 
request and cost of the mortgagor, shall re-oonvey 
the mortgaged property to the mortgagor, or as he 
shall direct. 
" 27. — (1) A transfer of a statutory mortgage may be 
made by a deed expressed to be made by way of statu- 
tory transfer of mortgage, being in such one of the 
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three forms (A.) and (B.) and (0.) given in Part U. of 
the third schedule to this act as may be appropriate 
to the case, with such variations and additions, if any, 
as ciroumstanoes may require, and the provisions of this 
section shall apply thereto. 

" (2) In whichever of those three forms the deed of 
transfer is made, it shall have effect as follows (namely) : 

" (i.) There shall become vested in the person to whom 
the benefit of the mortgage is expressed to be trans- 
ferred, who, with his executors, administrators, and 
assigns, is hereafter in this section designated as trans- 
feree, the right to demand, sue for, recover, and give 
receipts for the mortgage money, or the unpaid part 
thereof, and the interest then due, if any, and thence- 
forth to become due thereon, and the benefit of all 
securities for the same, and the benefit of and the right 
to sue on aU covenants with the mortgagee, and the 
right to exercise aU powers of the mortgagee : 

" (ii.) All the estate and interest, subject to redemp- 
tion, of the mortgagee in the mortgaged land shall vest 
in the transferee, subject to redemption. 

" (3) If the deed of transfer is made in the form (B.), 
there shall also be deemed to be included, and there 
shall by virtue of this act be implied therein, a cove- 
nant with the transferee by the person expressed to join 
therein as covenantor to the effect following (namely) : 

" That the covenantor will, on the next of the days by 
the mortgage deed fixed for payment of interest, 
pay to the transferee the stated mortgage money, 
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or SO much thereof as then remams unpaid, with 
interest thereon, or on the unpaid part thereof, in 
the meantime, at the rate stated in the mortgage 
deed ; and will thereafter, as long as the mortgage 
money, or any part thereof, remains unpaid, pay 
to the transferee interest on that sum, or the un- 
paid part thereof at the seone rate, on the succes- 
sive days by the mortgage deed fixed for payment 
of interest. 
" (4) If the deed of transfer is made in the form (C), 
it shall, by virtue of this act, operate not only as a 
statutory transfer of mortgage, but also as a statutoiy 
mortgage, and the provisions of this section shall have 
efEect in relation thereto accordingly ; but it shall not 
be liable to any increased stamp duty by reason only of 
it being designated a mortgage. 

" 28. In a deed of statutory mortgage, or of statutory 
transfer of mortgage, where more persons than one are 
expressed to convey as mortgagors, or to join as cove- 
nantors, the implied covenant on their part shall be 
deemed to be a joint and several covenant by them^ 
and where there are more mortgagees or more trans- 
ferees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them 
in shares or distinct sums, in which latter case the* 
implied covenant with them shall be deemed to be a 
covenant with each severally in respect of the share or 
distinct sum secured to him. 
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" 29, A re-convey anoe of a statutory mortgage may 
be made by a deed expressed to be made by way of 
statutory reconveyance of mortgage, being in the form 
given in Part III. of the third schedule to this aot^ 
with such variations and additions, if any, as circum- 
stances may require. 

"30. — (1) Where an estate or interest of inheritance, 
or limited to the heir as special occupant, in any tene- 
ments or hereditaments, corporeal or incorporeal, i& 
vested on any trust, or by way of mortgage, in any 
person solely, the same shall, on his death, notwith- 
standing any testamentary disposition, devolve to and 
become vested in his personal representatives or repre- 
sentative from time to time, in like manner as if the 
same were a chattel real vesting in them or him ; and 
accordingly all the like powers, for one only of several 
joint personal representatives, as well as for a single 
personal representative, and for all the personal repre- 
sentatives together, to dispose of and otherwise deal 
with the same, shall belong to the deceased's personal 
representatives or representative from time to time, with 
aU the like incidents, but subject to all the like rights, 
equities, and obligations, as if the same were a chattel 
real vesting in them or him ; and, for the purposes of 
this section, the personal representatives, for the time 
being, of the deceased, shall be deemed in law his 
heirs and assigns, within the meaning of all trusts and 
powers. 

" (2) Section four of the Vendor and Purchaser Act^ 
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1874, and section forty-eight of the Land Transfer 
Act, 1876, are hereby repealed. 

^* (3) This section, including the repeals therein, 
applies only in oases of death after the commencement 
of this act. 

" 31. — (1) Where a trustee, either original or sub- 
stituted, and whether appointed by a court or other- 
wise, is dead, or remains out of the United Eingdom 
for more than twelve months, or desires to be discharged 
from the trusts or powers reposed in or conferred on 
him, or refuses or is unfit to act therein, or is incapable 
of acting therein, then the person or persons, nominated 
for this purpose by the instrument, if any, creating 
the trust, or if there is no such person, or no such per- 
son able and willing to act, then the surviving or con- 
tinuing trustees or trustee for the time being, or the 
personal representatives of the last surviving or con- 
tinuing trustee, may, by writing, appoint another 
person or other persons to be a trustee or trustees in the 
place of the trustee dead, remaining out of the United 
TCingdom, desiring to be discharged, refusing or being 
unfit, or being incapable, as aforesaid. 

" (2) On an appointment of a new trustee, the number 
of trustees may be increased. 

" (3) On an appointment of a new trustee, it shall not 
be obligatory to appoint more than one new trustee, 
where only one trustee was originally appointed, or to 
fill up the original number of trustees, where more than 
two trustees were originally appointed; but, except 
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where only one trustee was originaUy appointed, a 
trustee shall not be disoharged under this section from 
his trust unless there will be at least two trustees to 
perform the trust. 

" (4) On an appointment of a new trustee any assur- 
ance or thing requisite for vesting the trust property, or 
any part thereof, jointly in the persons who are the 
trustees, shall be executed or done. 

" (6) Every new trustee so appointed, as well before 
as after all the trust property becomes by law, or by 
assurance, or otherwise, vested in him, shall have the 
same powers, authorities, and discretions, and may in 
all respects act, as if he had been originally appointed a 
trustee by the instrument, if any, creating the trust. 

" (6) The provisions of this section relative to a 
trustee who is dead include the case of a person nominated 
trustee in a will but dying before the testator; and 
those relative to a continuing trustee include a refusing 
or retiring trustee, if willing to act in the execution of 
the provisions of this section: 

" (7) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to any provisions 
therein contained. 

" (8) This section applies to trusts created either 
before or after the commencement of this act. 

" 32. — (1) Where there are more than two trustees, 
if one of them by deed declares that he is desirous of 
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being discharged from the trust, and if his oo-trustees 
and such other person, if any, as is empowered to 
appoint trustees, by deed consent to the discharge of 
the trustee, and to the vesting in the co-trustees alone 
of the trust property, then the trustee desirous of being 
discharged shall be deemed to have retired from the 
trust, and shall, by the deed, be discharged therefrom 
imder this act, without any new trustee being appointed 
in his place. 

" (2) Any assurance or thing requisite for vesting the 
trust property in the continuing trustees alone shall be 
executed or done. 

" (3) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if 
any, creating the trust, and shall have efEect subject 
to the terms of that instrument and to any provisionft 
therein contained. 

" (4) This section applies to trusts created either 
before or after the commencement of this act. 

" 33. — (1) Every trustee appointed by the Court of 
Chancery, or by the Chancery Division of the Court, 
or by any other court of competent jurisdiction, shall, 
as well before as after the trust property becomes by 
law, or by assurance, or otherwise, vested in him, have 
the same powers, authorities, and discretions, and may 
in all respects act, as if he had been originally appointed 
a trustee by the instrument, if any, creating the trust. 

" (2) This section applies to appointments made either 
before or after the commencement of this act. 
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'* 34, — (1) Where a deed by which a new trustee is 
appointed to perform anj trust contains a declaration 
by the appointor to the effect that any estate or interest 
in any land subject to the trust, or in any chattel so 
subject, or the right to recover and receive any debt or 
other thing in action so subject, shall vest in the persons 
who by virtue of the deed become and are the trustees 
for performing the trust, that declaration shall, without 
any conveyance or assignment, operate to vest in those 
persons, as joint tenants, and, for the purposes of the 
trust, that estate, interest, or right. 

" (2) Where a deed, by which a retiring trustee is dis- 
<iharged under this act, contains such a declaration as is 
in this section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees, that declaration shall, without any 
<5onveyaJice or assignment, operate to vest in the con- 
tinuing trustees alone, as joint tenants, and for the 
purposes of the trust, the estate, interest, or right to 
which the declaration relates. 

" (3) This section does not extend to any legal estate 
or interest in copyhold or customary land, or to land 
oonveyed by way of mortgage for securing money sub- 
ject to the trust, or to any such share, stock, annuity, 
or property as is only transferable in books kept by a 
company or other body, or in manner prescribed by or 
under Act of Parliament. 

" (4) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
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shall be deemed the oonyeying party or parties, and the 
oonveyanoe shall be deemed to be made by him or them 
under a power oonf erred by this act. 

^^ (5) This section applies only to deeds executed after 
the commencement of this act. 

" 35. — (1) Where a trust for sale or a power of sale of 
property is vested in trustees, they may sell or concur 
with any other person in selling all or any part of the 
property, either subject to prior charges or not, and 
either together or in lots, by public auction or by 
private contract, subject to any such conditions respect- 
ing title or evidence of title, or other matter, as the 
trustees think fit, with power to vary any contract for 
sale, and to buy in at any auction, or to rescind any 
contract for sale, and to re-seU, without being answer- 
able for any loss. 

*^ (2) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument creating 
the trust or power, and shall have effect subject to the 
terms of that instrument and to the provisions therein 
contained. 

" (3) This section applies only to a trust or power 
created by an instrument coming into operation after 
the commencement of this act. 

" 36. — (1) The receipt in writing of any trustees or 
trustee for any money, securities, or other personal 
property or effects payable, transferable, or deliverable 
to them or him under any trust or power shall be a 
sufficient discharge for the same, and shall efieotually 
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exonerate the person paying, transferring, or delivering 
the same from seeing to the application or being answer- 
able for any loss or misapplication thereof. 

" (2) This section applies to trusts created either 
"before or after the commencement of this act. 

" 37. — (1) An executor may pay or allow any debt 
or claim on any evidence that he thinks sufficient. 

" (2) An executor, or two or more trustees acting 
together, or a sole acting trustee where, by the instru- 
ment, if any, creating the trust, a sole trustee is 
authorized to execute the trusts and powers thereof, 
may, if and as he or they think fit, accept any composi- 
tion, or any security, real or personal, for any debt, or 
for any property, real or personal, claimed, and may 
allow any time for payment of any debt, and may 
compromise, compound, abandon, submit to arbitration, 
or otherwise settle any debt, account, claim, or thing 
whatever relating to the testator's estate or to the trust, 
and for any of those purposes may enter into, give, 
execute, and do such agreements, instruments of com- 
position or arrangement, releases, and other things, as 
to him or them seem expedient, without being respon- 
sible for any loss occasioned by any act or thing so 
done by him or them in good faith. 

" (3) As regards trustees, this section applies only if 
and as far as a contrary intention is not expressed in 
the instrument, if any, creating the trust, and shall 
have effect subject to the terms of that instrument and 
to the provisions therein contained. 
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^^ (4) Tills section applies to executorships and trusts 
constituted or created either before or after the oom- 
mencement of this act. 

"38, — (1) Where a power or trust is given to or 
vested in two or more executors or trustees jointly, 
then, unless the contrary is expressed in the.instra- 
ment, if anj, creating the power or trust, the same may 
be exercised or performed by the survivor or survivors 
of them for the time being. 

" (2) This section applies only to executorships and 
trusts constituted after or created by instruments coming 
into operation after the commencement of this act." 



Section 18. 

JSfed of Part Performance of Contract 

Notwithstanding the Statute of Frauds requires a 
contract for sale of lands to be in writing, courts of 
equity acted upon the doctrine that parol agreements 
were taken out of the statute by a part performance 
thereof (o). This doctrine was not recognized at law, 
and parol evidence was not admissible in a court of law 
to vary a written contract (jo), but now the High Court 

(o) Mundy v. Jolliffe^ 6 My. & {p) Go88Y.ZordNuffent,2JSer, 

Cr. 167 ; Fowell v. Lovegrovej 8 & Man. 33 ; Davis v. 



De G., M. & G. 357 ; Sutherland 1 Cox, 402. See 3 Wils. 276; 
V. BriggSy 1 Hare, 26 ; Laird v. Foot v. Salway, 2 Oha. Ca. 142. 
Birkenhead Mail, Co,, John. 600. 
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of Justice administers the same relief on equitable 
grounds as was formerly given exclusively in the Court 
of Chancery (q). f 

The fraud of one of the parties to a contract, by 
means whereof the requirements of the statute have 
not been complied with, will not avail him, and the 
p8urty thus defrauded wiU be entitled to relief on proof 
of the fraud and the existence of a parol contract (r). 

Delivery of possession is a sufficient part performance 
by a vendor to enable him to compel the specific per* 
f ormance of a contract to purchase (i) ; and acceptance 
of possession by a purchaser is sufficient to enable hJTn 
to compel specific performance of the vendor's contract 
to sell (^), imless the contract provide to the contrary (w) ; 
BO also has been the expenditure of money on the 
premises by a tenant in possession on the faith of a 
parol agreement {x) ; but the verbal agreement of a 
tenant for life to grant a lease in execution of a power, 
followed by expenditure of the intended lessee on the 
faith thereof, cannot be enforced against the remainder- 



{q) 36 & 37 Vict. c. 66, s. 24, 
sab-ss. 1, 2. 

(r) Whitchurch v. BeviSy 566; 
Morse y. Merest, 6 Madd. 26. 

(«) Buekmaster v. Harrop, 13 
Vee. 456; Reynolds v. Waring, 
You. 351 ; Fleetwood v. Oreen, 16 
Ves. 594; Bumell v. Brown^ 1 
Jac. & "W. 168 ; Nunn v. Fafnan^ 
1 L. B., Gh. 35. But mere takings 
of poeaession does not amount to 

S. 



an acceptance of title ; Prid. Con. 
tit. Agreements. 

{t) Gregory v. Mighell, 18 Ves. 
328 ; Morphett v. Jones, 1 Swanst. 
172. / 

{u) Bolton V. London School 
Board, 7 L. B., Ch. D. 766. 

(x) Wills V. Stradling, 3 Ves. 
382; Fx parte Hooper ^ 19 Ves. 
479. 
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man, unless it oan be shown that such remailideiina]i 
permitted the expenditure with a knowledge that the 
agreement was verbal merely {y)» 

Fart payment of the purohase-money will not take a 
case out of the statute (2) ; neither will delivery of an 
abstract, giving instruotions for the preparation of con- 
veyance or making valuations, &o. (a). 

Where severld lots of an estate are purchased, in- 
cli).ded in distinct articles of sale, part perf ormanoe as 
to one lot will not be considered part performance as to 
the others (b). 

(y) Blare v. Sutton, 3 Mer. 237 ; {a) Clerk v. Wright, 1 Atk. 12; 

Trotman v. Fletcher, 3 GiflP. 1. Whithread v. Brockhurst, 1 Bra. 

(2) Sugd. V. & P. 162. See 0. C. 412 ; CoU v. White, 1 Bro. 

also Clinan y. Cooke, 1 Sch. &Lef. C. G. 409. 
22 ; CPHerlihy v. Hedges, 14 Vea. {b) Buckmaster v. Eonop, 13 

jun. 388. Yes. 456. 



I 



( 227 ) 



Chapter V. 
DESCRIPTION OP ESTATE. 



Section 1. 

What the Contract should disclose. 

The contract should contain a minute and accurate 
description of the estate the subject of the sale {a) ; it 
should also state the tenure by which it is holden, and 
leases or tenancies to which the property is subject 
should be mentioned ; for in the absence of restrictive 
expressions an agreement to seU land wiU include not 
only the whole of the vendor's interest in it (6), but 
such interest wiU be deemed to be an estate in fee 
simple (c), accompanied by the rights incident to such 
an interest {d). 

All latent defects in the estate of which the vendor 
or his agent may be aware must be disclosed (e), but 
patent defects in an estate need not be called to the 

(a) Calverleffv, WUliams, 1 Ves- 0. 50; Somiblow v, Shirley , 13 
jun. 210. Ves. jun. 81 ; Bumell v. Broum^ 

(b) Bowery. Cooper, 2 Ha. 408. 1 Jao. & "W. 168; Vancouver v. 
{e) Sughea v. Barker ^ 8 M. & Bliss^ 11 Ves. jun. 468. 

W. 244. ■ (e) Melliah v. Motteux, 1 Pea. 

(d) Fope T. Garland, 4 T. & 0. N. P. C. 156 ; Martin v. Coiter^ 

403 ; Seatnan v. Vawdrey, 16 Ves. 3 J. & L. 496 ; Lucas v. Jamea^ 7 

390 ; Gibton y. Spurrier, Pea. Ad. Hare, 410. 

q2 
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notice of the purchaser, even though the vendor be 
acquainted with them ; there must, however, be no con* 
oeahnent on the part of the vendor {g). 

It is unnecessary for a contract to refer to any charge 
which is incident to land ; thus land tax, though not 
mentioned in the agreement, is presumed to be a charge, 
— so also is tithe ; and a purchaser is boimd to take the 
estate subject to these oharges, unless indeed the con- 
tract states the land tax to have been redeemed, or that 
the property is free from tithe {h) ; and on a sale of copy- 
holds the fines or customs of the manor need not be 
stated (t), or if it appears from the contract that the 
land though freehold is held of a manor, it is not 
necessary (though certainly desirable) to refer to quit 
rents or heriots which may be a charge thereon {k). 

An underlease must not be described in the contract 
as a lease (/), but should the purchaser be aware that the 
vendor's interest is an underlease only, he will be bound, 
though the contract describe the interest as a lease {m) ; 
but the fact that the covenants in a lease are unusually 
stringent need not be noticed (n). When a lease con- 
tains the usual covenant to deliver up the premises in 
good repair at the end of the term, and any of the 
demised buildings have been, removed, the fact should 

. . {g) Sugd. V. & P. 2. & S. 718. 

. (A) lb. 322. (m) Flood v. Fri^chwood, 40 L. 

. (t) White V. Cuddofiy 8 CI. & F. T. 873 ; Camberwell, ^c. Sodfitf 

766. Y. Eolloway, 13 Ch. D. 754. 

, {k) Dart, V. & P. 118. (w) Hall v. Smith, 14 Ves. 426 J 

(/) Madeley v. Booth, 2 De G-. Faterson v. Long^ e.Beay. 690^ 
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be stated {o) ; so also should the circumstance of the 
lease comprising property not included in the sale {p)i 
On the sale of building ground the exhibition on the 
plan of intended improvements on the adjacent land 
•will not bind the vendor to execute such improve- 
ments (q) ; and when a house is sold with all its Kghts a 
statement in the contract that the adjoining land is 
building land will not authorize the vendor or a pur- 
chaser from him of such adjoining land to build thereon 
fio as to obstruct such lights (r) ; and the owner of a 
house having the enjoyment of certain lights, also pos- 
■sessing the adjoining land, and selling the house to 
another person, cannot build upon the adjoining land 
•«nd obstruct the enjoyment of such lights (s). 



Section 2. 

As to TimbeVj growing Crops and Fixtures, 

If the contract does not state that the timber or other 
trees on the estate are to be paid for separatelyj they 
^wiU be included in the contract {t). If, however, they 
are to be paid for by the purchaser, it should be accu- 
rately stated for what trees he is to pay ; and if it be 
merely stipulated that timber is to be paid for, the pur- 

(o) Granger v. Wbrfns, 4 Camp, Campbell, 1 My. & Kee. 469. 
.83. (r) Swansbarouffh v. Coventry, 9 

. (p) Tamkitu v. JFhite, 3 Smith, Bing. 305. 
435. («) Bart, V. & P. 122. 

. {q) Feoffees ofSeriot^e Hospital , (t) HiggimoHY, Clowes^ 15 Ves; 

.V. Gibton^ 2 Dqw, 301 ; Squire y. 516. 
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chaser will have to pay for trees not shictly timber, if 
considered so according to the custom of the country (u). 
Wood is not timber imtil of twenty years' growth (f), 
and the term timber includes oak, elm and aah, and by 
local custom, birch, beech and other trees {w) ; and the 
expression timber and timberlike trees has been held to 
include sound pollards (x). 

Where timber upon a copyhold estate, or upon an es- 
tate part freehold and part copyhold, is to be paid for 
Beparately, it should be borne in mind that if the eon« 
tract is sufficiently explicit upon the point, the timber 
upon the copyhold portion of the property will be in* 
duded in the valuation, even though the copyhold por- 
tion cannot be distinguished from the freehold, and the 
purchaser will be compelled to take it subject to the 
right of the lord and custom of the manor. But if the 
contract for the purchase of the timber be separate from 
that of the estate, the purchaser will be entitled to such 
possession of it as will entitle him to fell and remove 

it(y). 

If no mention is made as to separate payment for 
common fixtures, they will be included in the contract, 
unless the contrary may be gathered from the con- 
text (z). 

(«) Duke of Chandos y. Talboiy {x) Rabhett t. MaikeSj Vfoo^' 

2 P. Wms. 606. fall, L. & T. 490 ; Channon y. 

{v) Foster t. Leonard, Cro. Fatchy 5 B. & C. 893. 

Eliz. 1. (^) Crosse t. Lawrence, 9 Hare^ 

{w) Duke of Chandos v. Talbot, 462. 

2 P. Wmd. 606 ; Aubrey t. Fisher, (z) Colegrave t. Dios Santos, % 

10 East, 446. Bam. & Grees. 76 ; Manning ▼• 
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If the property be in land, and nothing be said in the 
contract as to growing crops thereon, they will belong 
to the purchaser from the day fixed for completion (a). 



Section 3. 

As to Misdescription of the Estate. 

A misdescription in the contract would formerly 
render it void at law, but in equity it was frequently 
enforced, subject to the right of the purchaser to hav^ 
an abatement of his purchase-money by way of com- 
pensation {b)y unless, indeed, the purchaser was aware 
of the state of the property at the time of the pur* 
chase (c), and having regard to sect. 25, sub-sect. 11^ 
of the Judicature Act, 1873, the equitable principle 
will now govern aU contracts; but if the misde- 
cription is not susceptible of compensation, or in the 
event of any wilful misstatement on the part of the 
vendor, or if the estate is altogether different to that 
described in the contract, or the misdescription is such 
that it is reasonable to suppose that but for such mis- 
description the purchaser would not have entered into 
the contract, it may be stated, as the result of the cases 

Bailey J 2 Exch. 46 ; Ex parte {b) Fainter t. Newhy^ 11 Hare, 

Lhydy 1 Hon. & Ayr. 494 ; Hare 26 ; BrandUy t. Plummer, 2 Brew. 

▼. Sorton, 5 B. & Adol. 716; 427; Dyer v. Kargrave, 10 Ves. 

fiongataffY. Meagoey 2 Adol. & E. 606 ; Eoy y. Smithies^ 22 Bear. 

162 ; Sitehman y. Walton^ 4 Mee* 610 ; Xeyland v. Illiny worthy 4 

^ WeU. 409. De G., F. & J. 248. 

(a) Dart, V. & P. 132. . (e) Farehrother v. 6^Mm» 1 Do 

G. & J. 602« 



234 DESCRIPTION OF ESTATE, [CH. V. § 3. 

purohaser both at law and in equity (o) ; though a false 
statement by a vendor that a third person had offered a 
certain specified sum for the property, though reUed 
upon by the purchaser, did not render the vendor liable 
in an action at law (p). And it has been held, that 
a purchaser may recover against a vendor for falsely 
stating the rent, although such purchaser did not de- 
pend upon the statement, but made inquiries as to what 
the property let at {q). 

Compensation must be claimed before the conveyance 
is executed, as afterwards in the absence of fraud it 
cannot be obtained, even though the misrepresentation 
related to the subject-matter of the conveyance (r). 



Section 4. 

Dutt/ of the Purchaser, 

A purchaser, though not bound to call to the atten- 
tion of a vendor any circumstance untnown to him 
which would tend to increase the value of the property 
itself, such as the existence of a mine (5), stiU in equify 

(0) Attumd T. Small, 6 CI. & (p) Sugd. V. & P. 2. 

Y,2Z2\ Small Y,AUwoody\Yovi. \q) Lymey v. Selby, 2 Id. 

407 ; Fike v. Vigers, 2 Drew. & Raym. 1118. 
Wal. 1, 160 ; Buxton v. Lister, 3 (r) Bo9 t. BeUham, 2 L. B., 

Atk. 386 ; Fartridge v. Usbome, Ex. 72 ; Morrison y. ThackeTy 7 

6 Buss. 196 ; Fowell v. Edmunds^ L. B., Ch. B. 1, 620. 
12 East, 11. (s) 2 Bro. 0. 0. 420. 
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a purchaser is bound to disclose a fact unknown to the 
vendor which woidd increase his interest in the property, 
such as the ^actual or imminent death of a prior tenant 
for life (t). And the insertion by mistake in a contract 
of a description including an entire property, when it 
was the bond fide intention of the yendor to sell a part 
only (w), and where, upon a sale in lots, one of such lots 
contained considerably more than the quantity mentioned 
in the partioidars, are cases which have been held to 
entitle a vendor to be relieved from the contract (f). 

(t) Turner t. Harvey y Jac. 169 ; («) CaVverley v. Williams, 1 Ves. 

Sllard V. lord Llandaff, 1 Ba. & 210. 

B. 241. {v) Leslie t. Thompson, 9 Hare> 

268. 



AS TO STIPTILATIONS mSEETED IN 
CONTRACT. 



Section I, 

Time for Completion of Purchase. 

It is now proposed to consider the stipulations usually 

inserted in oontraots for sale of real estate, both by public 

auction and private contract. 

In whichever mode the sale is effected, the articles of 
agreement or the conditions of sale should stipulate for 
the completion of the purchase on a day certain to be 
named therein ; and the time so named, until the Jadi- 
cature Act, 1873 {a), ■which came into operation on the 
Ist November, 1875, would at law have been of the 
essence of the contract, but in equity would only have 
been so held in oases of express stipulation to that ef ect, 
or necessary implication {b) ; but now stipulations on 
contracts, as to time or otherwise, which would not before 
the gassing of the act have been deemed to be or to 

(a) 36 & 37 Tiot. o. 66. 636 ; Sobertt t. Jury, 3 De G., 

(i) TiB-hin t. Thorotd, 16 Bear. M. & G. 361. 
49 ; SiuiKM T. TfmpU, 29 Seav. 
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have beoome the essence of such contract in a Court of 
Squity, are to receive in all courts the same construction 
and effect as they would have theretofore received in 
a Court of Equity (c). Where no time is fixed for 
completion, the vendor will be entitled to a reasonable 
time for making out his title {d) ; and if the purchaser 
do not in such a case apply to the vendor for the title 
before bringing an action, if the vendor can make a good 
title at the time of trial it will be sufficient, and his 
having had a defective title at the time of the contract 
will be immaterial (e) ; but where a contract provides that 
possession shall be given by a certain day, the word 
** possession " must be imderstood to be possession with 
a good title; and where a person agreed to purchase 
a leasehold property, and the contract provided for pos- 
session on a certain day, and though possession was 
tendered, but a good title not shown, it was held the 
stipulation as to time was the essence of the contract, 
and a biU for specific performance at the instance of the 
vendor was dismissed (/). 

Although time may not have been originally an 
essential part of the contract, either party may, by 
notice, require the other to complete within a reasonable 
time to be specified in the notice ; and if the party to 
whom such notice be given do not complete accordingly, 
equity will not assist him to enforce a specific perform- 
er?) 36 & 37 Vict. c. 66, s. 26, (e) ThoiMon v. MUes^ 1 Esp. 
gob-s. 7. 184. 

(d) Sansom v. JBhodM, 6 Bing; (/) TUley y. Thomas^ 3 L. B., 

N. C. 261. Ch. 61. 
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anoe of the oontraot. But if it appear to the court that 
the means exist of completing within a reasonable time, 
and the time given is insufficient, it will not give effect 
to such notice (g). 



Section 2. 
Interest on Purchase'tnoney. 

The contract usuallj provides for payment of in- 
terest if, from any cause whatever, the purchase is not 
completed at the time named in the contract ; and it is 
now well settled that under such a condition interest is 
payable where the delay is not wilful on the part of tKe 
vendor, but is occasioned by the state of the title (A). 

In the absence of stipulation to the contrary a pur- 
chaser is liable to pay interest at 4/. per cent, from the 
day fixed for completion if the purchase is not then 
completed (t), from which day he becomes entitled to 
the rents and profits of the estate ; but where the delay 



{g) Prid. Con. tit. ** Conditions 
of Sale ; " Walkm' v. Jefferya, 1 
Hare, 341; Benson v. Lamb, 9 
Beay. 602; Nott v. Bicardy 22 
Beay. 307 ; JSoutheomb y. Bishop 
of Exeter f 6 Hare, 213 ; Tarkin y. 
Thoroldy 16 Beay. 69 ; JFells v. 
Maxwell, 32 Beay. 660. 

{h) Shenoin y. Shakespeare, 5 
De G., M. & a. 617 ; Vickers v. 
Hand, 26 Beav. 630 ; ZitchJleldY. 
Brown, 23 L. J., Ch. 176 ; Tewart 



V. Tewart, 3 S. & G-. 307 ; Siorry 
V. WaUh, 18 Beav. 669; iJotfiy 
V. Adams, 12 Beay. 476; JSan- 
nerman y. Clark, 3 Drew. 632; 
Terry and others v. Smith, 1 Gar. 
& M. 664 ; Lord FalmersUm t. 
Turner, 23 L. J., Ch. 457 ; WH- 
Hams y. Glendon, 1 L. B., Ch. Ap. 
200. 

(t) rraUis V. Sorrett, 6 De 0. 
& Sm. 429. 
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is not occaaioned "by his own default, lie may give the 
.vendor notice that the pnrohase-money is lying idle, and 
rthuB escape payment of interest (&)• The usual course, 
Jiowever, is to deposit the money "with a banker, so that 
the yendor may haye the benefit of the deposit interest. 
The interest usually stipulated for by the contract is 
5L per cent,, and it occasionally happens with reference 
to freeholds, though more frequently with reference to 
leaseholds, that the rents and profits to which the pur- 
H3haser becomes entitled from the day fixed for com- 
pletion are greater in amount than the interest for 
which he is liable; and this circumstance sometimes 
induces a purchaser to postpone the completion for as 
long a time after the day fixed as practicable. It is 
therefore desirable, in cases of this description, to pro- 
vide by the contract, that, in the event of dfelay, the 
rents and profits shall be apportioned up to the time of 
-completion and paid with the purchase-money. 



Section 3. 

Deposit 

It is usual to stipulate by the contract for a deposit 
by the purchaser in part payment of the purchase- 
money (except in cases of sales by auction by the Court 

(*) J)i/8on V. Bomhy, 4 De G. & Sm. 481; BegtntU Canal Co. y. 
JTare, 23 Bear. 675. 
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of Chanoery). In sales bj auction, the oonditions usually 
provide, tliat the deposit shall be paid to the auctioneer, 
and until the purchase is completed he is a mere staked 
holder, and must not part with it without the consent 
of both vendor and purchaser. The rule does not, how- 
ever, apply in the event of the solicitor for the vendor 
receiving the deposit, and should he receive it as agent 
for the vendor, he must pay it over to him on de- 
mand (/). 

It is usual to provide, that if the purchaser shall 
neglect to comply with the conditions, such deposit money 
shall be retained by the vendor as liquidated damages, 
and that the vendor shall be at liberty to resell the pro- 
perty, and that the deficiency in price on such second 
sale, and the expenses attending the same, shall be made 
good by the purchaser malting default, and, in case of 
non-payment thereof, the same shall be recoverable as 
liquidated damages. This stipulation will entitle the 
vendor to resell the estate and recover the .deficiency 
and expenses from the purchaser ; but if upon a resale 
the estate were to produce more. than the original pur- 
chase-money, the purchaser mating default could not 
call for an account of the surplus (m). A vendor can- 
not, however, after a sale at a loss, sue for the original 
purchase-money, but only for the expenses of the resale 
and loss (n) ; and it is assumed, that if the contract 

{I) EdgeU t. Bay, 1 L. R., 0. jun. 94. 
P. 80. {n) LamondY. Barvatt^ 9 Q. B. 

(m) Ex parte Eunter, 6 Ves. 1020. 



J 
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/ 

clearly states that the purchaser making default is to 
forfeit the deposit, the verdict in an action for breach of 
the contract would entitle the vendor to the forfeiture 
etipulated for (o) ; but if the purchaser become bank*- 
rupt, equity will set ofP the deposit, against any defir 
ciency {p) ; and it may be remarked, that if a purchaser^ 
after breaking the condition, becomes bankrupt, and 
the estate is resold at a loss, the expenses of sale, being 
in the nature of unliquidated damages arising under a 
contract, may now be proved under the adjudication (q). 

Where there is no provision in the contract for for- 
feiture of the deposit, such forfeiture will depend upon 
the intention of the parties, to be collected from the 
whole instrument (r), and the purchaser cannot elect to 
forfeit it and avoid the agreement. 

If the deposit i^ large in amount its investmfent ber 
tween the sale and the completion of the purchase i^ 
fi^equently provided for, in which case the vendor -yvill 
be entitled to any increase, and must bear any loss in 
the value of the investment (s). 

Should the purchase be vacated by reason of a defect 
in the title, the purchaser will be entitled to receive the 
deposit with interest from the time of payment, together 

(o) Sugd. V, & P., Ch. 1, 8. 2, (q) 32 & 33 Vict. o. 7, s. 31, . 

and cases cited. See also Hinton (r) Palmer y. Temple^ 9 Ad. & 

Y. Sparks, 3 L. R., C. P. 161 ; E. 508 ; and see Bepree v. Bed- 

Ex parte Barrell, In re Famell, 10 horoughy 4 Giff. 479. 

li. R., Ch. 512. (») Burroughes y» Brown, 9 

ip) Ex parte ffunter, 6 Ves. Hare, 609. 

94. ^ 

S. B 
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"with his costs of investigating the title {t)y and he will 
have a lien on the estate for the deposit (u). 

It is now, therefore, a common condition that, if any 
requisition shall be insisted upon by a purchaser which 
the vendor shall be unable or unwilling to remove, he 
may at any time, notwithstanding any attempt to le- 
move or comply with or any negotiation or litigation in 
respect of such requisition, annul the sale upon return- 
ing the deposit without interest or costs of investigating 
title or other compensation. 

This condition is construed strictly, and will not 
enable the vendor to avoid the duty attaching to him 
upon the rest of the contract to make out the title, and 
he is consequently bound to give the best answer in his 
power to the purchaser's requisitions and leave him 
to say whether he will accept the vendor's title as it 
stands (v). 

The contract frequently provides that it shall not be 
necessary for a vendor to tender a conveyance or assign- 
ment to the purchaser previously to forfeiting the de- 
posit and reselling the property; but this is in most 
cases unnecessary, having regard to the manner in 
which contracts are usually framed, as it is now well 
settled that the vendor need not tender a conveyance or 
assignment when the purchaser is required to prepare it 

{t) Foumett v. Fuller y 17 C. B. (t?) Turpxn v. Chambers^ 29 

€60 ; SihMY. Wild, 7 Jur., N. S. Beav. 104 ; Neltkorpe v. SolgaU, 

1280. 1 Coll. 203; Greaves v. Wilson^ 

(w) Wythee r. Zee, 3 Drew. 396. 25 Beay. 290. 
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or bear the expense of its preparation (w) — ^provisions 
inserted in every well-drawn contract. Again, if a day 
be appointed for payment of purchase-money or any 
part of it, it would appear an action might be brought 
for the money, though the vendor might not have ten- 
dered a deed of transfer ; but it is assimied that if the 
contract is silent on these points as to preparation of 
conveyance or assignment and time of payment, a con- 
veyance should be tendered by the vendor before seek-^ 
ing to enforce his rights imder the contract, the rule 
being that mutual engagements of parties are dependent 
on each other, and either must, unless discharged there- 
from by the other, perform his liability before he seeks 
to enforce such right (x). 



Section 4. 

Delivery of the Abstract. 

The contract generally provides that the vendor shall, 
within a given time, deliver to the purchaser or his 
solicitor an abstract of the title; but the vendor is 
bound to deliver such abstract independently of such a 
condition. Should a time be named for delivery of the 
abstract it should be delivered accordingly, and at the 
time of such delivery it should be as perfect as the 

(«?) Seward v. WiHochy 5 East, {x) Dart, V. & P. 968 ; J<m68 

198 ; Hawkins v. Kemp, 3 East, v. Barkleyy Dong. 659. 
410. 

r2 
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vendor can make it (y)- The non-delivery of a perfect 
abstract on the da j named in the contract would have re^ 
lieved a purchaser therefrom at law (z), though in eqoitf 
the purchaser will be bound if he neglect to apply for the 
abstract within a reasonable time before the day fixed 
for its delivery (a), or if, upon its being subsequently 
tendered, he receive it without objection (b) ; but the 
wilful default of a vendor to furnish an abstract within 
the proper time, when requested by the purchaser to do 
so, will entitle the purchaser in equity to be relieved 
from the contract when the time fixed for completion 
has expired (c). 

The purchaser is also relieved from the usual condi- 
tion, requiring that all requisitions and objections 
should be delivered within a given time from the 
delivery of the abstract, if the vendor does not deKver 
a perfect abstract within the time named ; and such con- 
dition will take effect only from the delivery of a per- 
fect abstract, and any objection arising out of a docu- 
ment called for within the prescribed time may be made 
notwithstanding such a condition {d). This condition 
will not preclude a purchaser from raising an objection 
after the prescribed time with reference to matters which 
may then be discovered {ej* 

(y) M&rley v. Cook, 2 Ha. 111. (c) Seton v. Slade, 7 Ves. 266. 

(z) Berry v. Toung, 2 Esp. 640. {d) BlaeJchw v. Laws, 2 Hare, 

(«) Guest V. Somfray, 6 Ves. 40 ; Hohson v. Belly 2 Beav. 17. 
818 ; Jones v. JPrice, 3 Anst. 924. {e) Ward v. Dickson^ 5 J«r> 

(b) Smith V. Bumamy 2 Anst. N. S. 346. 
527. 
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In order to guard against the rule just referred to 
with reference to the delivery of an incomplete abstract^' 
it has become a common practice to provide that the 
time named for the delivery of objections and requisi- 
tions shall be of the essence of the contract, although 
±he abstract delivered may not be perfect. 



Section 6. 
Restrictive Stipulations generally. 

We now come to consider the stipulations frequently 
inserted iu contracts for sale and purchase of real estate 
restrictive of the purchaser's right to such a deduction 
of title as in the absence of such stipulations he would 
be entitled to call for, and with reference to stipulations 
of this character, and, in fact, to all stipulations having 
a restrictive tendency, it is to be remarked that such 
stipulations must be expressed in terms the most clear 
^tnd unambiguous (/) ; and if there be any misappre- 
hension as to their meaning, they will be construed in 
favour of the person whose rights are restricted {g). 

Persons acting in a fiduciary character, as we have 
seen, are usually authorized, by the document under 
which they derive their powers, to sell, subject to such 
special or other stipulations, either as to title or evidence 

(/) Sjffnons V. Jones, 1 T. & JDrysdaU v. Mace, 5 Be G., M. & 

C!. C. 0. 490. . G. 103 ; Webb y. Kirhy, 7 De G., 

(^) Osborne v. Barvey, 7. Jur. M. & G-. 376 ; Smith v. Watts, 4 

229 ; SeaUm y. Mapp, 2 Coll. 556 ; Drew. 338.. 
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of title, aa they may think fit ; but such an authority, 
though affording to a purchaser from them a valuable 
protection, would not authorize any obviously unne- 
oessary conditions, unless, indeed, such authority were 
followed by a declaration that the use of unnecessaiy or 
improper conditions should not affect the sale (A) ; and 
Lord Cranworth's Act (»), to which we have already had 
occasion to refer, empowers trustees selling under a deed, 
will or other instrument executed after the passing of 
the act to insert any special or other stipulation as to 
title or evidence of title {k) ; but this act has now been 
repealed as from the 31st December, 1881 (/). 

Without express authority on the subject, however, 
special conditions, warranted by the state of the title, 
may be and usually are inserted in the contract ; thus, 
a trustee selling may, without special authority, stipulate 
for liberty to rescind the contract in the event of objec- 
tions being taken which he is imable to remove (m). 
And it has been held, that a trustee was entitled to 
specific performance where, having no power to give 
receipts, he stipulated that his receipt should be taken 
as a conclusive discharge (w) ; but such a stipulation 
would now be unnecessary, having regard to the Con- 
veyancing and Law of Property Act, 1881, s. 36, which 
empowers trustees in all cases to give receipts. 

(h) Dart, V. & P. 174. Faulkner v. Eg. Bev. Inst. iSw., ^ 

(0 23 & 24 Vict. c. 145. Drew. 352. 

{k) lb. B. 2. («) Wilkinson v. Sartley, 15 

\t) 44 & 45 Vict. 0. 41, s. 71. Beav. 183. 

(w) Jlobaony. Bell^ 2 Beav. 17; 
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Section 6. 
Commencement of Title^ 

One of the most oominon conditions restrictive of the 
rights of a purchaser with reference to title is as to the 
commencement thereof ; and the Conveyancing and 
Law of Property Act, 1881, sect. 3, sub-s. 3, provides — 

" A purchaser of any property shall not require the 
production, or any abstract or copy, of any deed, wUl, 
or other document, dated or made before the time pre- 
scribed by law, or stipulated, for commencement of the 
title, even though the same creates a power subsequently 
exercised by an instrument abstracted in the abstract 
furnished to the purchaser ; nor shaU he require any 
information, or make any requisition, objection, or in- 
quiry, with respect to any such deed, will, or docu- 
ment, or the title prior to that time, notwithstanding 
that any such deed, wiQ, or other document, or that 
prior title, is recited, covenanted to be produced, or 
noticed." 

A condition that the abstract shall commence with a 
specific document will not preclude the purchaser from 
requiring the production of recited instruments appear- 
ing from such recitals to be of a suspicious character, 
nor, it is conceived, would the above provisions prevent 
a purchaser investigating the earlier title if he had the 
means of doing so (o). 

(o) Sellick V. Trevor , 11 M. & 20 L. T. R. 244 ; Ehe v. EUe, 13 
W. 722; Sheppard v. Keatley, 1 L. It.,Eq. 196; HameUY. Baker ^ 
C. M. & B. 117 ; Keyse v, Sayden, L. R., 20 Eq. 60. 
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A Tender may stipulate for the production only of 
such title, or eyidence of title, as he may have ; and a 
purohaser, under such a stipulation, will be compelled 
to complete, although the title may be defective (/?). 
But a stipulation that a purchaser shall be entitled to 
the production only of such of the documents of title a^ 
are in the vendor's possession, will not preclude the pur- 
chaser from requiring a good title to be deduced and 
otherwise satisfactorily verified {q) ; and where the con- 
tract states as a fact that the vendor has power to sell 
the fee, the purchaser is entitled to require the vendor 
to show such power (r). 



Section 7. 

Copies of Documents. 

The Conveyancing and Law of Property Act, 1881, 
sect* 3, sub-s. 6, provides — 

" On a sale of any property, the expenses of the pro- 
duction and inspection of all Acts of Parliament, inclo- 
sure awards, records, proceedings of courts, court rolls, 
deeds, wills, probates, letters of administration, and 
other documents, not in the vendor's possession, and the 
expenses of all journeys incidental to such production 

{p) Freme v. Wright, 4 Madd. {q) Southey v. Sutty 2 Mj. & 

364 ; Willmott v. Wilkinson, 6 Or. 207. 

B. & 0. 606; Southey Y.Eutt, 2 (r) Johnson v. Smileyy 17 Bear. 

My. & Cr. 212 ; Duke v. JBamett, 223. 
2 OoU. 0. C. 337. 
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or inspection, and the expenses of searolung for, proonr- 
ing, making, verifying, and producing all certificates, 
declarations, evidences, and information not in the 
vendor's possession, and all attested, stamped, office, or 
other copies or abstracts of, or extracts from, any Acts 
of ParUament or other documents aforesaid, not in the 
vendor's possession, if any such production, inspection, 
journey, search, procuring, making, or verifying is re- 
quired by a purchaser, either for verification of the 
abstract, or for any other purpose, shall be borne by the 
purchaser who requires the same : and where the vendor 
retains possession of any document, the expenses of 
making any copy thereof, attested or unattested, which 
a purchaser requires to be delivered to him, shall be 
borne by that purchaser." 



. Section 8. 
Title Deeds. 
Title deeds are frequently the subject of special con- 
ditions. 

Upon the completion of the purchase, the purchaser 
is entitled to all deeds and documents in the vendor's 
possession or power relating to the property pur- 
chased, unless the vendor retains property to which 
£uch deeds relate (s). As to such title deeds and docu- 

(«) Jarm. Con. by S. 63 ; South that the portion retained by the 

V. ChieJiester, 2 Dru. & W. 993 ; vendor should be of greater 

37 & 38 Vict. 0. 78, s. 2, r. 6. value. 
Prior to this act it was necessary 
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ments as are neoessarj to a marketable title (^), not 
delivered to the purohasery he is entitled to have at- 
tested copies thereof famished to him by the vendor (u)y 
but the Conveyancing and Law of Property Act, 1881, 
as we have just seen, throws the expense thereof on &e 
purchasers requiring them. 

The purchaser is also entitled to a covenant, or as it 
is now called by the Conveyancing and Law of Property 
Act, 1881, an acknowledgment from the vendor, or the 
person in whose custody the same may be, of the right 
of the purchaser to the production of documents, attested 
copies whereof he is entitled to have furnished to him; 
and such covenant, prior to the passing of the Yendor 
and Purchaser Act, 1874, must have been furnished free 
of expense, but now it is provided that such covenants 
for production as the purchaser can and shall require 
shall be furnished at his expense (t) ; but the expense of 
future productions must be borne by the party requiring 
them (u). Documents produced for the purpose of show- 
ing that they do not contain anything affecting the title 
are not within this rule (x). 

The rights of a purchaser with reference to title deeds 
not in the vendor's possession or comprising other pro- 
perty, are usually made the subject of special stipu- 
lations. 

(0 Dare v. Tucker, 6 Ves. 460 ; (t) 37 & 38 Vict. c. 78, s. 2, r. 4. 

Cooper V. Emery, 1 Phill. 388. («) Berry v. Young, 2 Esp. 

(«) Dare v. Tucker, 6 Ves. 460 ; 640. 

Boughton v. Jewell, 15 Ves. 176 ; {x) Sugd. V. &P. 11th ed. 468, 

Berry y. Young ^ 2 Esp. 640. and 14tli ed. 462. 
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Prior to the Vendor and Purchaser Act, 1874, if the 
vendor retained any property to which the deeds related, 
he usually stipulated for their retention, even though 
the portion of the property sold were of greater value 
than the unsold portion, though this is of course now 
unnecessary ; but in such a case it would only be rea- 
sonable for the contract to provide that in the event of 
the vendor selling the property retained, the Original 
purchaser should be entitled to have the deeds delivered 
to him on his acknowledging the right of the subsequent 
purchaser to their production, such acknowledgment to 
be prepared at the expense of such subsequent pur- 
chaser ; and the contract should stipulate with the sub- 
sequent purchaser to that effect, though it is assumed 
that in the absence of such a stipulation, the subsequent 
purchaser would not now be entitled to the deeds, as it 
was formerly supposed he might have been {y). 

Should the whole of the property be put up for sale 
by auction in more than one lot, it is usual for the 
vendor to stipulate for the retention of the deeds, in case 
the whole of the property should not be sold, until the 
sale thereof, and to agree to produce them whilst so 
remaining in his possession, but not to give an acknow- 
ledgment of right to their production ; and fmiher to 
provide that when the entirety of the property is sold 
the title deeds should be delivered to the purchaser 
whose purchase-money is largest in amount, and who is 
to acknowledge the right of the other purchasers to 

(y) Sugd. V. & P, 11th ed. 466. 
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iheir produotion, such acknowledgment to be prepared 
at the expense of the party whose right is acknowledged, 
and perused and executed at the expense of the person 
making the acknowledgment. 

The contract frequently provided for determining the 
covenant on delivery of the deeds to a future purchaser, 
on such purchaser entering into a covenant for their 
production ; and where the vendor was not benefioiafly 
interested in the estate, it is usual for the contract to 
restrict the operation of the covenant, so far as it was 
personal, to such period as the deeds remained in the 
actual custody of the covenantor or his representative, 
but to extend it to the deeds themselves into whosoever 
custody the same may be delivered. These provisions 
axe now unnecessary, as the Conveyancing and Law of 
Property Act, 1881, s. 9, sub-s. 112, confines the liability 
to the produotion of deeds under the acknowledgment 
there provided for to each individual possessor or person 
BO long only as he has possession or control of the docu- 
ments, the right to the produotion of which is acknow- 
ledged. 

Should the purchase be completed without an acknow- 
ledgment being given for production, the purchaser is 
nevertheless entitled in equity to have the deeds pro- 
duced to him (2), and the inability of the vendor to 
furnish the purchaser with a legal acknowledgment for 
production and furnishing copies of documents of title 
will not be an objection to title in case the purchaser 

(«) Fain v. £i/re, 2 Sim, & Stu. 633. 
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ipnll, on completion of the contract, have an equitable 
right to production of such documents (a), 
, A vendor, having entered into a covenant for produc- 
tion of deeds to a former purchaser, is not justified in 
refusing to deliver the deeds to the second purchaser if 
he will allow notice of the covenant to be placed upon 
his conveyance, and wiQ covenant to perform the prior 
covenant or acknowledgment, or acknowledge the right 
of the first purchaser to production in case the vendor*^ 
first covenant or acknowledgment was made deter- 
minable upon his procuring a substituted covenant (6) i 
if, therefore, in the face of this, the vendor is desirous 
of retaining the deeds the contract should stipulate 
accordingly. 

If the contract does not provide for the custody of the 
deeds on a sale in lots, the purchaser whose purchase- 
money is largest in amount will 'be entitled to them. 

If the contract provides that the title deeds are to be 
delivered to the purchaser of the largest lot, the pur- 
chaser of the largest lot in value and extent would be 
entitled to them in preference to a purchaser of several 
lots in value and extent exceeding that of the largest 
lot (c) ; and a provision making the purchaser of the 
largest lot entitled to the deeds, wiQ entitle the pur- 
chaser of the largest lot in superficial area to them (d). 

The expense of examining the abstract with the deeds 



(a) 37 & 38 Vict. s. 2, r. 3. 110. 

{b) Sagd. V. & P. 435. {d) Griffiths v. Hatehardy 1 K. 

(ff) Scott V. Jackmdny 21 Eeav. & J. 17. 
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and muniments of title, wherever they may be, and of 
all journeys for that purpose are now by the Convey- 
ancing and Law of Property Act, 1881, s. 3, sub-s. 6, 
thrown upon the purchaser. 

In the absence of stipulation to the contrary, the 
vendor must produce for examination with the abstract 
all documents of title, except instruments on record, 
whether in his possession or not, and although he may 
only have a covenant for their production {e). The fol- 
lowing are the provisions contained in section 9 of tlie 
Conveyancing and Law of Property Act, 1881, relating 
to the production and safe custody of title deeds. 

"9. — (1) Where a person retains possession of 
documents, and gives to another an acknowledg- 
ment in writing of the right of that other to pro- 
duction of those documents, and to delivery of copies 
thereof (in this section called an acknowledgment), 
that acknowledgment shall have effect as in this section 
provided. 

'^ (2) An acknowledgment shall bind the documents 
to which it relates in the possession or under the control 
of the person who retains them, and in the possession 
or under the control of every other person having pos- 
session or control thereof from time to time, but shall 
bind each individual possessor or person as long only 
as he has possession or control thereof; and every 
person so having possession or control from time to 

{e) Sugd. Con. V. & P. 319, 
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time shall be bound specifically to perform the obliga- 
tions imposed under this section by an acknowledgment, 
unless prevented from so doing by fire or other inevit- 
able accident. 

** (3) The obligations imposed under this section by 
an acknowledgment are to be performed from time to 
time at the request in writing of the person to whom an 
acknowledgment is given, or of any person, not being 
a lessee at a rent, having or claiming any estate, 
interest, or right through or under that person, or other- 
wise becoming through or under that person interested 
in or afEected by the terms of any document to which 
the acknowledgment relates. 

" (4) The obligations imposed under this section by 
an acknowledgement are — 

" (i.) An obligation to produce the docimients or any 
of them at all reasonable times for the purpose 
of inspection, and of comparison with abskacts 
or copies thereof, by the person entitled to 
request production or by any one by him 
authorized in writing ; and 
(ii.) An obligation to produce the documents or any 
of them at any trial, hearing, or examination 
in any court, or in the execution of any com- 
mission, or elsewhere in the United Kingdom, 
on any occasion on which production may pro- 
perly be required, for proving or supporting 
the title or claim of the person entitled to 
request production, or for any other purpose 
relative to that title or claim ; and 
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** (iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, 
attested or unattested, of or from the docu- 
ments or any of them. 
^^ (5) All costs and expenses of or incidental to the 
speoifio performance of any obligation imposed under 
this section by an acknowledgment shall be paid by the 
person requesting performance. 

" (6) An acknowledgment shall not confer any right 
to damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause 
arising. 

**(7) Any person claiming to be entitled to the 
benefit of an acknowledgment may apply to the Court 
for an order directing the production of the documents 
to which it relates, or any of them, or the delivery of 
copies of or extracts from those documents or any of 
them to him, or some person on his behalf ; and the 
Court may, if it thinks fit, order production, or produc- 
tion and delivery, accordingly, and may give directions 
respecting the time, place, terms, and mode of produc- 
tion or delivery, and may make such order as it thinks 
fit respecting the costs of the application, or any other 
matter connected with the application. 

" (8) An acknowledgment shall by virtue of this act 
satisfy any liability to give a covenant for production 
and delivery of copies of or extracts from documents. 

" (9) Where a person retains possession of documents 
and gives to another an undertaking in writing for 
safe custody thereof, that undertaking shall impose on 
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the person giving it, and on every person having pos- 
session or control of the documents from time to time, 
but on each individual possessor or person as long only 
as he has possession or control thereof, an obligation to 
keep the documents safe, whole, uncancelled, and unde- 
faced, unless prevented from so doing by fire or other 
inevitable accident. 

" (10) Any person claiming to be entitled to the 
benefit of such an undertaking may apply to the Court 
to. assess damages for any loss, destruction of, or injury 
to the documents or any of them, and the Court may, 
if it thinks fit, direct an inquiry respecting the amount 
of damages, and order payment thereof by the person 
liable, and may make such order as it thinks fit respect- 
ing the costs of the application, or any other matter 
connected with the application. 

" (11) An undertaking for safe custody of documents 
shall by virtue of this act satisfy any liability to give 
a covenant for safe custody of documents. 

" (12) The rights conferred by an acknowledgment 
or an undertaking under this section shall be in addition 
to all such other rights relative to the production, or 
inspection, or the obtaining of copies of documents as 
are not, by virtue of this act, satisfied by the giving of 
the acknowledgment or undertaking, and shall have 
effect subject to the terms of the acknowledgment 
or imdertaking, and to any provisions therein con- 
tained. 

'^ (13) This section applies only if and as far as a 

s. s 
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oontraiy intention is not expressed in the acknowledg- 
ment or undertaking. 

^' (14) This section applies only to an acknowledg- 
ment or undertaking given or a liability respecting 
documents incurred after the commencement of this 
act." 



Section 9. 

Identity. 

It is frequently necessary to provide by the contract 
that the purchaser shall admit the identity of the par- 
cels of the estate sold, upon the evidence afforded by 
comparison of the description in the contract and the 
muniments, and that further evidence of identity shall 
not be called for, in the absence of which a purchaser 
is entitled to be furnished with satisfactory evidence 
of identity of the parcels ; but such a provision, unless 
framed to meet the particular discrepancy, will not 
relieve the vendor from pointing out the entire pro- 
perty proposed to be sold (/), or preclude a purchaser 
from requiring evidence of identity if the descriptions 
of the parcels in the contract vary from those in the 
abstracted documents {g). And where it was proyided 
that the purchaser should not require any further proof 
of identity than was furnished by the title deeds, it was 

(/) RohiMim V. Musgrove, 2 (ff) Flower v. ffartopp, 6 Bear. 
Moo. & it. 92. 476, 



'1 



CH. VI. § 9.] IDENTITY. 259 

held that a good title was not made under the contract, 
inasmuch as the contract was, in effect, that the deeds 
should show identity, and no identity was in fact 
shown (A). 

So far as regards copyholds, if it can be shown 
that the property has been held imder the descriptions 
thereof on the court rolls, mere vagueness in such de- 
scription will be unimportant (e). 

In order to prevent the right of a purchaser to vacate 
the sale in the event of any misdescription of the estate 
attaching, it is usual to provide, that if any error or 
mistake shall appear in the description of the property, 
or in the nature or quality of the vendor's interest 
therein, or any otlier error ahaU appear in respect 
thereof, such error or mistake shall not annul the sale, 
but a compensation shall be given or taken, as the case 
may require. Upon a sale of lands of different tenures, 
or copyholds held of different manors, it is usual to stipu- 
late that the vendor shall not be required to distinguish 
the particular lands held imder each tenure or manor, 
and in the absence of such a stipulation it would appear 
that the lands of each tenure or manor would have to 
be identified (k). 

(A) Cfurlin^ v. Auttin, 2 D. G. {k) Monro v. Tttf^lor, 8 Hare, 

& Sm. 129. 66 ; Dawson v. Brinekman^ 3 

(i^ Lonff V. OoUier, 4 Buss. 267. Mac. & G. 63 ; CrostY. Lawrence^ 

9 Hare, 462. 
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SEcrnoN 10. 

Hecitah — Easements — Non-Registration. 

It is usual to provide, that all recitals and statements 
of matters of fact or conclusions of law contained in 
any abstracted deed or document dated twenty years 
prior to the day of sale, shall be accepted as conclusive 
evidence of the truth and correctness of such matters 
and conclusions. In the absence of this stipulation, a 
mere provision that recitals should be evidence would 
not bind the purchaser to accept recitals as evidence of 
conclusions of law (/). 

The Vendor and Purchaser Act, 1874, provides that 
recitals, statements and descriptions of facts, matters and 
parties contained in deeds, instruments, acts of parlia- 
ment, or statutory declarations twenty years old at the 
date of the contract, shall, unless and except so far as 
they shall be proved to be inaccurate, be taken to be 
sufficient evidence of the truth of such facts, matters, 
and descriptions {m). And it has recently been held 
under this rule that a recital in a conveyance more than 
twenty years old that the vendor was seised in fee is 
sufficient evidence of that fact, and no prior abstract of 
title can be required, nor need a forty years' title bfe 
furnished (n). 

The Conveyancing and Law of Property Act, 18Sl, 

(/) Jarm. Con. by S. 4. (») Bolton y. London School 

(w) 37 & 38 Vict. c. 78, s. 2, Board, 7 L. B., Oh. D. 766. 
r. 2. 
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s. 3, subs. 6, provides that a purchaser shall assume, unless 
the contrary appears, that the recitals contained in any 
abstracted instruments of any deed, will, or other docu- 
ment forming part of that prior title are correct and 
give all the material contents of the deed, will, or other 
document so recited, and that every document so recited 
was duly executed by all necessary parties, and perfected 
if and as required by fine, recovery, acknowledgment, 
enrolment, or otherwise. 

A statement that the property is sold subject to all 
rights of way and water and other easements (if any) 
existing over or upon the same, is frequently inserted in 
the contract ; and in such case the vendor is entitled to 
have th^se restrictive words inserted in the habendum of 
the conveyance or assignment (o). If the property is 
stated in the contract to be free from land tax or tithe, 
and the vendor has no proof in support of such state- 
ment in his possession, it is usual to provide that no 
inquiry shall be made on the point, as in the absence of 
such a stipulation the vendor would be bound to pro- 
duce evidence in support of his statement, and upon a 
sale of enfranchised copyholds the minerals and other 
rights reserved to the lord by the Copyhold Acts should 
be excepted from the sale (/?). 

If the estate is situate in a register county, it is usual 
to provide that no objection shall be taken on account 
of the non-registration of any document of title (if any) 
not registered, and to stipulate that the expense of 

(o) Gale V. Squier, 5 L. B., 1 {p) Upper ton v. NichohQUi 6 L. 

Ch. D. 625. R., Ch. 436. 
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registering such doomnent, if the purchaser require it 
registered) shall be borne by him, and that the expense 
of stamping deeds (if any) unstamped or insufficiently 
stamped) which a purchaser shall require to be stamped^ 
shall also be borne by him. It is assumed, however, it 
should not be provided that a document unstamped or 
insufficiently stamped shall not be stamped, as such a 
provision might be held to be a contract prejudicial to 
the revenue, and as such not enforceable {p). 



Section 11. 
Outstanding Estate — Covenants — Allotments^ 8fc. 

r 

The contract frequently provides that eveiy assurance 
and act which may be required by the purchaser for 
getting in, surrendering or releasing any outstanding 
estate, or for completing the vendor's title, shall be 
prepared at the expense of the purchaser. 

In the absence of such a stipulation, outstanding 
estates and incumbrances must be got in at the vendor's 
expense, by deeds distinct from the conveyance,- or the 
purchaser may require the vendor to bear the increased 
expense of the purchase deed by reason of the concurrence 
of trustees and incumbrancers therein (q). But such ex- 
pense would not be thrown upon the vendor if the incum- 
brances be kept on foot for the purchaser's protection (r). 

{p) Smith y. Ifawhood, 14 M. Zoomes, 14 L. B., Ch. D. 822. 

& "W. 462 ; Nixon v. Album (q) Beeves v. Gill, 1 Beav. 376. 

Marine Insurance Co.y 2 L. R., (r) Dart, V. & P. 504; Cooper 

Ex. 338. See also Whiting and v. Cartioright, Johns, 679. 
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In a case where, after oontraot signed, the vendor 
died, having devised the legal estate to an infant, it 
was held that his estate must bear the expense of a suit 
thus rendered necessary, but it was otherwise if he died 
intestate, leaving an infant heir («). The Convejanoing 
and Law of Property Act, 1881, s. 4, sub-s. 1, provides 
as to persons dying after the 31st Deoember, 1881, that 
wljiere, upon the death of any person, there is subsisting 
a contraot enforceable against his heir or devisee for sale 
of a fee simple or freehold interest descendible to his heirs 
general in any land, his personal representatives shall 
have power to convey such land for all the estate and 
interest vested in him at his death in any manner proper 
for giving effect to the contract. 

It is also usual to provide that it shall be assumed 
that every owner of the property included in the con- 
traot, whose widow (if any) would have been entitled to 
dower, and is not mentioned in the title, did not leave 
a widow. 

In sales by fiduciary vendors, it is not unusual to 
insert a special condition that the vendors will covenant 
only against incumbrances (t) ; though the absence of 
such a condition would not, it is assumed, render such 
vendors liable to enter into any other covenants. 

When property subject to a lease at an entire rent is 
sold in lots, or a portion thereof only is sold, provision 
should be made by the contract for the apportionment 

(«) Furter y. J)arby, 4 Kaj & Jar. 480. 
J. 41 ; Barker v. Venahlea, 11 (t) Dart, V. & P. 172. 



264 STIPULATIONS INSERTED IN CONTRACT. [CH. Vl. § 11. 

of the rent, and if the tenant's oonotirrenoe in the ap- 
portionment cannot be obtained, the purchaser should 
be precluded from taking any objection on that ac- 
count (u). 

If a deed has been executed, or a surrender of copy- 
holds made, by attorney, the power must be produced, 
and it must be shown that the principal was alive when 
it was acted upon ; and where the power is not given 
for a valuable consideration it should be shown that it 
was not revoked prior to its apparent exercise («) ; but 
as to acts made and done since the 31st December, 1881, 
under powers of attorney, it is provided by section 47 of 
the Conveyancing and Law of Property Act, 1881, that 
'^ Any person making or doing any payment or act, in 
good faith, in pursuance of a power of attorney, shaU 
not be liable in respect of the payment or act by reason 
that before the payment or act the donor of the power 
had died or become lunatic, of unsound mind, or bank- 
rupt, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankruptoy, or revoca- 
tion was not at the time of the payment or act known 
to the person making or doing the same." 

When the property sold consists of an allotment under 
an inclosure award, or an allotment taken in exchange, 
it is usual to stipulate that the purchaser shall not be 
entitled to call for production of the title to the property 
in respect of which the allotment was made. 

(f*) Prid. Con., tit. "Conditions (r) Dart, V. & P. 311. 

of Sale." 
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In the case of enfranbhised copyholds it was usual to 
provide that the purchaser should not call for production 
of the manorial title unless the enfranchisement had 
been effected under the copyhold acts (tr), but now the 
Conveyancing and Law of Property Act, 1881, s. 3, 
sub-s. 2, provides that where land of copyhold or 
customary tenure has been converted into freehold by 
enfranchisement, then, under a contract to sell and con- 
vey the freehold the purchaser shall not call for the title 
to make the enfranchisement. 

Should a trust deed for the benefit of creditors, re- 
gistered under the bankruptcy acts, be on the title, it is 
usual to provide by the contract that the vendor shall 
not be required to furnish any evidence beyond the 
certificate of registration, of the validity of such deed* 



Section 12. 
Leaseholds. 
Until recently, if it were requisite to negative a pur- 
chaser's right on a sale of leaseholds to call for the 
lessor's title as well as the title to the lease, the contract 
should have stipulated accordingly {x) ; but a condition 
that the vendor should not be required to produce the 
lessor's title, did not prevent the purchaser from himself 
investigating it, and objecting on the ground of defects 
which he might so discover (y). 

{w) Kerr y. Fatcson, 26 Beav. (^) Shepherd t. Keatley, 3 L. J. 

394. (N. S.) Ex. 288 ; see also Waddell 

(x) Hume v. Bctitlcy, 6 De G. v. Wolfe, 9 Q. B. 616. 
& Sm. 620. 
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On a Bale by auction of leaseholds it is nsoal to state 
upon the partioulors and oonditions that the lease "will 
be produced at the sale and that it may be inspected 
previously, and stipulate that the purchaser shall be 
deemed to purchase with full notice of its contents and 
the condition of the premises as regards repairs and all 
other matters, and in the absence of such a stipulation 
a purchaser would still be deemed to have notice ; but 
the contract must not contain misrepresentations or omis- 
sions (^). It is also usual to stipulate in a contract 
for sale of leaseholds, that the production of the re- 
ceipt for the last payment of rent accrued under the 
lease previously to the date fixed for completion shall 
be accepted as conclusive evidence of all the covenants 
and conditions in the lease having been performed up 
to the time of completion, or that breaches (if any) have 
been waived. 

And if , as is veiy frequently the case, the person to 
whom the rent is paid is not the person who granted 
the lease, then that the person giving such receipt shall 
be deemed to be the person entitled to the reserved rent 
without evidence other than the receipt of the devolution 
of the property. 

The Conveyancing and Law of Property Act, 1881, 
s. 3, sub-ss. 4 and 5, provides that, on production of a 
receipt for the last payment of rent due before com- 
pletion of the purchase, it shall be assumed, unless 
the contrary appears, that all the covenants and pro- 
visions under the lease or underlease sold have been 

(y) Weston v. Savage^ 10 L. E., Ch. D. 736; Jones y, JRimmerj ib. 14, 688. 
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observed and performed up to the date of completion of 
the purchase. 

Upon a sale of renewable leaseholds it may be neces- 
sary to negative the right of the purchaser to call for 
any of the leases prior in date to the subsisting lease. 

The Vendor and Purchaser Act, 1874 (z), provides 
that, under a contract to grant or assign a term of years, 
which is derived or to be derived out of a freehold or 
leasehold estate, the intended lessee or assignee shall 
not be entitled to call for the title to the freehold, and, 
as to sales made after the 31st December, 1881, the 
Conveyancing and Law of Property Act, 1881, s. 3, 
Bub-s. 5, provides that where land sold is held by 
an imderlease, the purchaser shall assimie, imless the 
contrary appear, that the underlease and every superior 
lease were duly granted ; but notwithstanding these 
provisions it is assumed that on a sale of leaseholds the 
purchaser's right to call for the lessor's title should be 
negatived, as it does not appear that there is anything 
to prevent the purchaser investigating and objecting to 
defects which he may discover. 

Upon a sale in lots of leaseholds held under the same 
lease, the rent and liabilities under such lease should be 
apportioned. With this object, underleases, with cove- 
nants of mutual indemnity, are frequently resorted 
to, the vendor or one of the purchasers retaining the 
original term (a). 

(z) 37 & 38 Yiot. 0. 68, b. 7, (a) See CamberweU and South 

r. 1. London Building Society y. SoUo' 

fvaij, 13 L. R., Ch. D. 754. 
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Section 13. 
Saks by Auction^ 

As to sales by auction, it should be remarked that 
the particulars and conditions cannot be yerballj varied 
at the time of sale {y)y even though the purchaser may 
have agreed in writing to abide by the conditions and 
declarations made at the sale {%) ; but if it dearly appears 
that a purchaser heard and understood the effect of the 
verbal declaration, he would probably not obtain a 
decree for specific performance without such variations, 
if they were prejudicial to him (a) ; nor could he, on 
the other hand, enforce specific performance with the 
variations, supposing them to be in his favour (b) ; but 
personal information given to a purchaser may be given 
in evidence by either vendor or purchaser as a defence 
against a specific performance {c). 

On a sale by auction the conditions usually state that 
the highest bidder shall be the purchaser (unless the 
sale is by the direction of the court), and stipulate that 
not less than a specified sum shall be advanced at each 
bidding, and that no bidding shall be retracted. 

In the absence of a condition against a bidding being 
retracted a bidder may, before the fall of the hammer, 

(y) J3.iggin8onY. Clowes, 15 Yes. (a) Ogilvie y. Foljamhey 3 Mer. 

616. 53 ; Woodward y. Miller, 2 CoIL 

(«) GtmnisY, Erhart, 1 H. Bla. 279. 

289; Fowell v. Edmunds, 12 (i) Dart, V. & P. 111. 

East, 6; Torrance v. Bolton, 8 (e) Ogilvie y. Foljambe, 3 Mer. 

L. R., Ch. 118. ' 65 ; Clowes y, Eigginson, 1 V. & 

B. 624. 
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retract his bidding {d)^ and it would even seem doubtful 
whether a purchaser's right in this respect is negatived 
by such a condition (e). 

At the time of the passing of the Act for amending 
the Law of Auctions of Estates (/), if property were 
put up for sale without reserve, the sale was vitiated by 
a person being employed by the vendor to bid ; but in 
the absence of such a statement the employment of a 
bidder to prevent the property being sold at an imder- 
value seemed generally allowable in equity (g) ; though 
in a recent case (h) Lord Cranworth expressed a doubt 
whether, in the absence of express stipulation, a vendor 
might employ a bidder. 

The law upon the subject is now defined by the act 
just referred to, which enacts that whenever a sale by 
auction of land would be void at law by reason of 
employment of a puffer, the same shall be deemed in- 
valid in equity as well as at law (e). 

And after reciting that as sales of land by auction 
were then conducted, many of such sales were illegal 
and could not be enforced against an unwilling pur- 
chaser, and that it was expedient for the safety of both 
seller and purchaser that such sales should be so con- 
ducted as to be binding on both, enacts that the parti- 

{d) Payne v. Cave, T. K. 148 ; {p) Thomett y. Hainsy 16 M. & 

JSoutledffe v. Grant, 4 Bing. 653. W. 372 ; Meadows v. Tanner, 6 

{e) Sngd. y. & P. 14 ; see, Madd. 34. 
howerer, Freer y. Himner, 14 (h) Mortimer v. £eU, 1 L. It., 

Sim. 891. Gh. Ap. 10. 

(/) 30 & 31 Vict. c. 48. (i) 30 & 31 Vict. o. 48, 8. 4. 
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culars or oonditions of sale by auction of any land shall 
state whether such land will be sold without reserve or 
subject to a reserved price, or whether a right to bid is 
reserved ; if it is stated sudi land will be sold without 
reserve, or to that effect, then it shall not be lawful for 
the seller to employ any person to bid at such sale, or 
for the auctioneer to take knowingly any bidding from 
any such person {k). But in a case where an estate was 
sold by the court, with liberty for all parties to bid, 
and the sale was stated by the auctioneer to be without 
reserve, though the parties were at liberty to bid, the 
mere fact of the plaintiff in the suit having run the 
purchaser up to a considerable sum without any other 
bidder intervening, was not itself held sufficient ground 
to discharge the purchaser (/). 

And where any sale by auction of land is declared, 
either in the particulars or conditions of such sale, to be 
subject to a right for the seller to bid, it shall be lawful 
for the seller, or any one person on his behalf, to bid at 
such auction in such manner as he may think proper (m). 
But if the conditions state that the sale is subject to a 
reserved price, a person must not be employed to bid up 
to the reserved price, unless the right to do so is stipu- 
lated for (n). 

"Where sales by auction took place by direction of the 
court previously to the Act to amend the Law of Auo- 

{k) 30 & 31 Vict. c. 48, 8. 6. (m) 30 & 31 Vict. o. 48, s. 6. 

(l) Dimmock v. Halletty 2 L. B., {n) Qilliatt v. QilUatt^ 9 L. B., 

Ch. ^1, Eq. 60. 
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tions, a purchaser was not certain of his bargain until 
the certificate of the chief clerk became binding, as it 
was the practice, in certain events, before such certifi- 
cate became binding, to re-open the biddings ; but now 
the act just referred to, after reciting that it was the 
long-settled practice of courts of equity, in sales of land 
by auction under their authority, to open biddings even 
more than once, and much inconvenience had arisen 
from such practice, and it was expedient that courts of 
equity should no longer have the power to open bid- 
dings after sales by auction under^ their authority, it 
was further enacted, that the practice of opening bid- 
dings on any sale by auction of land under or by virtue 
of any order of the Court of Chancery, should from and 
after the time appointed for the commencement of the 
act (1st of August, 1867) be discontinued; and the 
highest bond fide bidder at such sale, provided he 
should have bid a sum equal to or higher than the 
reserved price (if any), should be declared and allowed 
the purchaser, unless the court or judge should, on the 
ground of fraud or improper conduct in the manage- 
ment of the sale, upon the application of any person 
interested in the land (such application to be made to 
the court or judge before the chief clerk's certificate and 
the result of the sale should have become binding), 
either open the biddings, holding such bidder bound by 
his bidding, or discharge him from being the purchaser, 
and order the land to be resold upon such terms, as to 
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costs or otherwise^ as the court or a judge should thinlc 
fit (o). 



Section 14. 

Beneficial Occupation hy Purchaser before Completion. 

Should the purchaser be let into possession of the 
property before completion of the purchase, or be in 
the occupation thereof at the time of the oontraot being 
entered into, the position of the vendor and purchaser, 
as regards payment of rent or compensation for use and 
occupation, should be defined. 

In the absence of stipulation to the contrary, the 
beneficial occupation of the property agreed to be sold 
by the purchaser will not render him liable for use and 
occupation pending discussion, if the contract is not 
completed by reason of the title being defective (j^), 
though a purchaser in such an event has been held to 
be entitled to recover compensation for use and occupa- 
tion from a tenant whom he let into possession {q). 

A tenancy at will is determined by a contract for sale 
from the time at which possession is agreed to be given 
to the purchaser (r), but a tenancy from year to year, 

(o) 30 k 31 Yiot. 0. 48, s. 7. {q) Doe T. MilU, 4 Ner. & M. 

Delves r. Delves, 20 L. B., £q. 25. 

77. (r) Dart, V. & P. 205 ; Sugd. 

{p) Winterhotham v. Ingham, 7 V. & P. 178. 
Q. B; 611. 
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or for a longer period, will not be determined by a con- 
tract with the tenant for sale to him unless such contract 
be absolute for purchase, whether the vendor has a good 
title or not (s). 

(«) Doe y. Staniany 1 Mee. ftWels. 695 ; Tarte v. Darby ^ 16 Mee. & 
Wels. 601. 



S. 
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ohaptbb vn. 

EFFECT OF CONTEACT ON RIGHTS OF 
CONTRACTING PARTIES. 



Section 1. 
Rights of Contracting Parties. 

Upon a valid contract for sale and purchase being 
entered into, equity will consider the vendor a trustee 
of the estate sold for the purchaser thereof (a), and the 
purchaser a trustee of the purchase-money for the 
vendor (J). 

A purchaser, therefore (who has performed his con- 
tract up to the time of the event happening) (c), is 
entitled to the benefit of any improvements to the 
property or beneficial circumstance which may arise 
after the date of the contract and before the conveyance 
to him {d)y even though such benefits may have arisen 
through the expenditure of the vendor {e). On the 

(a) Ateherley t. Vernon, 10 {d) Hooper t. Purrier, 1 Madd. 

Mod. 518 ; La/vie v. Beardaham, 1 539 ; Mortimer t. Capper, I Bro. 

Oha. Ca. 39 ; Green v. Smith, 1 C. C. 166 ; Jackson y. Zever^ 8 

Atk. 572. Bro. 0. C. 60. 

{b) Follescfen y. Moore, 3 Atk. {e) Monro y. Taylor, 8 Hare, 

272. 60; Clare Hall y. Hardinff, 6 

(e) Counter y. M'Therson, 6 Hare, 296 ; Dart, V. & P. 248. 
Moore, 83. 
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other hand, if the vendor has performed his contract 
(up to the time of the happening of the event), any loss 
or deterioration of the property, after the date of the 
contract and before the conveyance, arising, without the 
fault of the vendor, will fall upon the purchaser (/) — 
such as destruction of buildings by fire — even though 
the vendor allow the insurance to expire witiiout giving 
notice to the purchaser (g). 

It follows that a purchaser should, immediately upon 
entering into the contract, ascertain whether the pro- 
perty is insured and for what period, and if uninsured, 
or the insurance is likely to expire before completion, 
to at once effect an insurance. And it is assumed 
that, since the Act to amend the Law of Auctions of 
Estates (A), it would not be safe for a purchaser to 
delay the insurance of property sold by the direction of 
the court until the chief clerk's certificate has become 
binding, though this formerly he might safely have 
done, as he was not then considered the purchaser 
until the chief clerk's certificate had become binding, 
and was not liable for loss by fire or otherwise to the 
estate in the interim (t). 

A vendor is entitled to a lien on the property for the 
unpaid purchase-money, similar in its incidents to that 
of an ordinary equitable mortgagee (k). And it would 

(/) Poole y. Sherffoldf 2 Bio. Bear. 260. 

C. 0. 118 ; Kmny r. Wrexham^ 6 (A) 80 & 31 Viot. o. 48. 

Madd. 366. (») JSx parte Minor, 11 Yes. 

{p) Paine T. MiUer^ 6 Yes. jun. 669. 

849; Sobertton y. SkeUon, 12 (k) Orochford f. AkKander, 16 

t2 



1 
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seem that a yendor might retam an estate oontraoted to 
be Bold and the whole or suoh part of the purchase- 
money whioh might have been paid in the event of a 
purohafier dying intestate, without an heir, before con- 
veyanoe (o). 



SscnoN 2. 
Bankruptcy or Lunacy of Contracting Parties. 

Bankruptcy or lunacy of either vendor or purchaser 
will not avoid the contract (jp). 

" The Bankruptcy Act, 1869 ** {q)y provides that when 
any property of the bankrupt, acquired by the trustee 
under that act, consists of unprofitable contracts, &c., 
the trustee, notwithstanding he has endeavoured to 
sell or has taken possession of such property, or ex- 
ercised any act of ownership in relation thereto, may, 
by writing under his hand, disclaim such property; 
and upon the execution of such disclaimer the property 
disclaimed shall, if the same is a contract, be deemed to 
be determined from the date of the order of adjudi- 
cation (r). 

The trustee is not to be entitled to disclaim any pro- 
perty in pursuance of the act in cases where an appHca- 

■ • 

Ves. 138 ; Humphrey ay, Harrison^ & B. 646 ; Owm T. Daviesy 1 Ves. 

1 Jac. & W. 681 ; Hippesley y. 82 ; Winged v. Lefehwry^ 2 £q. 

Spencer^ 6 Madd. 422 ; King v. Ga. Abr. 32 ; Brook t. Hewitt, 3 

'Smith, 6 Haie, 239. Yes. 266. 

(o) Sugd. v. & P. 296. {q) 82 & 33 Vict. o. 71. 

(p) Whittoorth V. Davis, 1 Ves. (r) Ih. s. 28. 
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iion in writing has been made to him by any person 
interested in suoh property requiring such trustee to 
decide whether he will disclaim or not, and the trustee 
has for a period of not less than twenty-eight days 
after the receipt of such application, or such further 
time as may be allowed by the court, declined or 
neglected to give notice whether he disclaims the same 
or not («). The Bankruptcy Act, 1883, s. 55, sub-ss. 1 
and 4, contains similar provisions to the foregoing. 



Section 3. 
Death of Contracting Parties. 
The death of either party will not avoid the contract. 
If the vendor dies before completion, his executors will 
be entitled to the purchase-money. And if the pur- 
chaser dies before completion, his heir or devisee will 
be entitled to the estate if the contract was one which 
could be enforced against an unwilling purchaser {f). 
And formerly such heir or devisee would have been 
entitled to require the purchase-money to be paid out 
of the personal estate of the purchaser; but now the 
heir or devisee will simply take the estate subject to 
and charged with the purchase-money remaining 
impaid, it being provided {u) that when any person 
shall, after the 31st December, 1854, die seised of or 
entitled to any estate or interest in any land or other 

(«) lb. 8. 24. 333. 

(Q Broome y. Monek^ 10 Yes. (m) 17 & 18 Vict. o. 113. 

697 ; Oamett y. Aeton, 28 Bear. 
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herediiamentBy which Bhall, at the time of his death, be 
charged with the payment of any snm or sums of 
money, by way of mortgage, — ^whioh word mortgage 
is, by a subsequent Act of Parliament (9), to be deemed 
to extend to any lien for unpaid purohase-money upon 
any lands and hereditaments purchased by a testator, or, 
as has since been held, by an intestate {w), — and such 
person shall not by his will or deed, or other document, 
have signified any contrary or other intention, the heir 
or devisee, to whom such land or hereditaments shall 
descend or be devised, shall not be entitled to have the 
mortgage debt discharged out of the personal estate or 
any other real estate of such person, but the lands and 
hereditaments so charged shall, as between the different 
persons claiming through or under the deceased person, 
be primarily liable to the payment of all mortgage 
debts with which the same shall be charged; every 
part thereof, according to its value, bearing a propor- 
tionate part of the mortgage debts charged on the 
whole thereof, provided that nothing therein contained 
shall affect or diminish any right of the mortgagee to 
obtain full payment of his mortgage debt out of the 
personal estate of the person so dying as aforesaid or 
otherwise. 

It was held upon the construction of this act («), that 
it did not apply to leaseholds (y) ; but now it is pio- 

(r) 30 & 31 Vict. 0. 69. {x) 17 & 18 Vict. o. 118. 

{w) Earding v. Earding^ Law iy) SolamonY.Soiomm^ ZBL^J.^ 
Bep., 13 Eq. 493. Gh. 473. 
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vided (z) that it shall extend to lands or hereditaments 
of any tenure. 

A general devise contained in a will made since the 
passing of the Wills Act, will pass land contracted to 
be purchased after the date of the will, and a contract 
for sale will revoke a prior devise made by a vendor (a). 



Section 4. 
Stamp on Contract. 

If the subject-matter of the contract is of the value 
of £5 or upwards, and under hand only, the agreement 
is liable to a stamp duty of 6d. (6). If the agreement 
is under seal, it cannot be received in evidence unless 
stamped as a deed (c). 

Agreements liable to sispenny stamps must be stamped 

time they can be stamped on payment of a penalty of 
£10. The enactment reducing the penalty where the 
value is under £^20 has been repealed^ 

A purchaser of several lots at an auction must pay 
stamp duty in respect of each lot of the value of £5 or 
upwards, as a separate agreement in respect of each lot 
is oonsidared to be entered into {d), 

(«) 40 & 41 Yli^. 0. 34. {e) SobimoH y. Dryborauffh^ 6 

(a) Jfi r$ London Bridge Ap- T. B. 317. 

iwva«^ui0<» 13 Sim. 669; Jbrr«r (d) Watling v. Eonoood, 12 

T. Earl WinUrton, 6 Beay. 1. Jur. 48 ;,Jam$a v. Shore^ 1 Stark. 

{b) 88 & 34 Yiot. 0. 97. N. F. 0. 426. 
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PART III. 

MATTEES BETWEEN CONTEACT AKD COMPLETION 

OF PUECHASE. 



Chapter VULL. 
DEUVERT OP ABSTRACT. 



Section 1. 

As to perfecting Title. 

It is not absolutely neoessary that the title of the 
vendor should be perfect at the time the contract is 
entered into, provided he is able to perfect it before 
completion ; and specific performance has been decreed 
at the instance of vendors having an imperfect title, 
who contracted under the bond fide belief that they 
could make a good title at the time fixed for comple- 
tion, and which they eventually became in a position 
to do (a). A vendor, having filed a bill for spedfio 
performance, can enforce the contract though the title 

(a) Eoggart y. Scoiiy 1 Boss. & 14 Yes. 206 ; Mortloch t. BvUer^ 

H. 293 ; Eyitm # Simonds, 1 Y. 10 Yes. 315 ; Boehm v. JFoodf 1 

& C. C. 0. 208 ; fFynn v. Mor- Jac. & W, 421. 
gan, 7 Yes. 202 ; CoJ/ln y. Cooper^ 
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may have been imperfect at the time the contract was 
entered into, if it is perfected before the chief clerk's 
certificatci unless time has been made the essence of 
the contract, or there has been unreasonable delay (6). 
But if the vendor enters into the contract with the 
knowledge that he has no right to sell, equity will not 
thus assist him (c). 

A purchaser, however, discovering the defect of title, 
may vacate the contract if he does so immediately, and 
does not act as if he considered it subsisting {d) ; though 
in a case where trustees, with power to sell with the 
consent of the tenant for life, entered into a contract 
and filed a bill for specific performance, but did not 
procure the requisite consent, it was doubted whether 
the bill should not be dismissed, although the defendant 
did not raise the objection (e). 

It therefore follows that upon the contract being 
entered into, if the vendor's title is incomplete, he 
should at once proceed to perfect it, and to deliver as 
complete and perfect an abstract to the purchaser as he 
is able to furnish at the time of such deUveiy, taking 
care to deliver such abstract within the time fixed by 
the contract, should any time be named. 

Should the abstract not be delivered within the 

{h) TFynn v. Morgan, 7 Ves. {d) Soggart v. Seoit, 1 Buss. & 

202 ; Mortloek v. Buller, 10 Yes. M. 293 ; JEyston v. Sitnonds, 1 Y. 

316. & G. G. G. 608 ; Saliahury y. 

. (e) Chamberlain v. Lee, 10 Sim. Matcher, 2 Y. & C. G. G. 65. 

460. (e) Adanu v. Srooke, 1 Y. & G. 

G. G. 627. 
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time stipulated for its delivery, or if no time has been 
named by tbe oontraot, and the abstract is not delivered 
within a reasonable time before the day fixed for com- 
pletion, if it is the intention of the purchaser to avoid 
the contract on this ground, the solicitor should object 
to receive, or at once return it (/}. 



SEcnoN 2. 

Abstract when comidered perfect. 

An abstract will be considered perfect when it appears 
therefrom that the vendor can himself convey or procure 
a conveyance of the legal and equitable estate, free from 
incumbrances, to be made to the purchaser (^). The 
title also will be considered perfect when it appears that 
the vendor will be in a position at the time fixed for 
completion to acquire an indisputable right to the legal 
and equitable estates (A). 

The abstract will be considered imperfect if the con* 
cuirence of incumbrancers, or of any third party whose 
consent is necessary, cannot be insisted on {%), 

(/) Dart, y. & P. 306. Savory v. Vhdmooodt 23 Law T. 

(^] Lord Sraybrook y. Inakipf 8 B. 141. 

Yes. 436 ; Boehm y. JFoodf I Jao. {h) CatteU v. Corrall^ 4 Y. & C. 

& W. 419 ; Jumpson v. Fiieher, 1 228. 

Coll. 13 ; Townsend y. Champer' (t) Leum y. OuMt^ 1 Bius. 

noum^ 1 Y. & J. 449 ; Selliek ▼. 325 ; Sidebotham v. Barrmgtm^ Z 

Trevor^ 11 Mee. & W. 728; Bear. 528. 
Avame t. Broum, 14 Sim. 303 ; 
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The abstract when delivered will beoome the pro- 
perty of the purchaser on the purchase being completed ; 
and he wiU be entitled to retain it until the purchase is 
vacated by consent, or. is declared impracticable by a 
court of equity (k), in which case the abstract is to be 
returned, and no copy kept by the purchaser, lest it 
be kept for a mischievous purpose; and although the 
purchaser pays for the opinion, that ought, it should 
seem for the same reason, to be returned with the ab- 
stract (/). 

The Conveyancing and Law of Property Act, 1881, 
s. 3, sub-s. 7, provides that on a sale of any property in 
lots, a purchaser of two or more lots held wholly or 
partly under the same title shall not have a right to 
more than one abstract of the common title except at his 
own expense. 

{k) SoherU v. Wyatt^ 2 Taunt. (0 Sugd. V. & P. 11th ed. 

288. 447. 
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Ohafter DL 

PERUSAL AND EXAMINATION OP 

ABSTEAOT. 



Section 1. 

Perusal of Abstract 

Upon the reoeipt of the abstract the purchaser's soli* 
dtor will proceed to investigate the vendor's title, and 
shoidd commence by perusing the abstract and making 
himself thoroughly acquainted with the title thereby 
disclosed, after which the abstract should be compared 
with the muniments. 

In cases where the abstract is laid before coimsel for 
his opinion upon the title, the examination is frequently 
deferred until the opinion has been obtained ; but this, 
it is considered, is scarcely advisable, for if the docu- 
ments should not be properly abstracted, or clerical 
errors should occur in the abstract, counsel's attention 
may probably be carried from the thread of the title to 
direct the correction of some apparent inaccuracy, or to 
inquire whether such and such documents are fully ab- 
stracted, all which may be avoided by a careful com- 
parison of the abstract with the muniments of title. 
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And where a binding contract has been entered into, 
and the purchaser's soKcitor compares the abstract with 
the deeds before further investigating the title, the ven- 
dor must pay thei costs if the title prove bad (a). 



Section 2. 

Examination of Muniments, 

Upon the muniments of title being produced for 
examination, as to such of them as are liable to stamp 
duty, the purchaser's solicitor usually directs his atten- 
tion in the first instance to the stamps, to ascertain that 
the proper duties have been impressed. 

It should be seen that deeds are executed by all 
necessary persons who axe parties thereto, and, /exe- 
outed in the exercise of a power, that the formalities 
directed to be observed in the exercise thereof have been 
complied with. 

As to wills dated prior to the Wills Act coming into 
operation, if the estate, the title to which is being ex- 
amined, is of freehold tenure, it should be seen that the 
wiU was executed in the presence of three disinterested 
witnesses, and it should not be presumed, because a 
probate may be produced, that aU due formalities as to 
the execution of the will have been observed; but it 

(a) Hodges v. JSarl of LiehJUUy 1 Bing. N. G. 499. 
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Bhotdd be borne in mind that the formalities which at 
that time would entitle a will to probate, would not 
(as now) be effectual to a valid devise of estates of 
inheritance. 

In oases where settlements are executed after mar- 
Hage in pursuance of articles made previously thereto, 
the articles should be produced in order that it may be 
ascertained that the settlement is in accordance with the 
articles. 

The entirety of every document should be carefully 
perused to ascertain that aU portions thereof material to 
the title have been put upon the abstract. 

When money forms the consideration, or a portion of 
the consideration, for the execution of any document of 
title, it should be seen that a receipt or receipts is or are 
indorsed and signed by the proper party or parties ; 
but as to deeds executed after the Slst of December, 
1881, the Conveyancing and Law of Property Act, 
1881, ss. 54 and 55, provide that a receipt for the con- 
sideration in the body of a deed shall be a sufficient 
discharge without any further receipt being indorsed ; and 
a receipt for the consideration in the body of a deed or 
indorsed thereon shall, in favour of a subsequent pur- 
chaser not having notice that the consideration was not 
in fact paid or given, be sufficient evidence of the pay- 
ment or giving thereof. The documents should be care- 
fully searched for exceptions in the operative part 
thereof, or the covenants therein, which may lead to the 
disclosure of any lease, incumbrance, or other circum- 
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stance not shown upon the abstract. The dooiiments 
shonld also be oarefolly inspected to ascertain if any 
memoranda or other matter is indorsed thereon which 
may put the purchaser's solicitor upon inquiry as to 
matters connected with the title not otherwise disclosed. 

When property has been conveyed by means of 
feofEment, it should be seen that a memorandum of 
livery of seisin, in pursuance of the deed, is indorsed ; 
though livery of seisin will be presumed after twenty 
years' consistent possession (6). 

When a conveyance is made by lease and release, if 
the lease is not produced it should be seen that it is 
recited or referred to in the release, so as to come 
within the operation of 4 & 5 Vict. c. 21. 

The act of 4 & 5 Yict. c. 21, as its title expresses, 
was passed for rendering a release as effectual for the 
conveyance of freehold estates as a lease and release by 
the same parties ; and provides that releases of freehold 
estates, which should be expressed to be made in pur- 
suance of the act, should be as effectual as if the re- 
leasing party or parties had also executed in due form 
a bargain and sale, or lease for a year, for giving effect 
to such release, although no such bargain and sale, or 
lease for a year, should be executed. It should, there- 
fore, be seen that conveyances made in reliance upon 
this act are expressed to be made in pursuance thereof. 

{b) Seea y. Zloifdy Wright, 123. regard to the Beal Property 
ThiB would doubtless now be re- Lmiitation Act, 1874 (37 & 38 
dnoed to twelve years, having Yiot. c. 67). 
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The stamp daty payable in respect of the lease for 
a year was abolished by the 13 & 14 Yiot. o. 57, but 
all oonveyanoes executed upon or before the 10th of 
October, 1850, unless preceded by a lease for a year, 
should bear the same duty as the lease for a year was 
subject to, in addition to the ad mhrem duty then 
payable. 

Copies or tracings of maps or plans upon the docu- 
ments of title usually accompany the abstract, or are 
furnished by the vendor to the purchaser upon request 
free of expense, and such copies should be compared 
with the dooiunents from which they are taken (c). 

If the estate is in a register county, or a document of 
title is subject to any act of parliament directing the 
inrolment thereof, it should be seen that memorandums 
or certificates of registration or inrolment are endorsed 
upon such document. 

{c) Ab to whether the abstract JBlaekbum v. Smith, 2 Exch. 
ahonld contain copies of plans or 792. 
a mere reference to them, see 
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Chapter X. 

EEQUISITIONS UPON AND OBJECTIONS 

TO TITLE. 



Section 1. 

Delivery of Requisitions^ 

After perusing the abstract of the vendor's title and 
comparing it with the deeds, the purchaser's solicitor 
will be in a position to prepare his requisitions upon 
and objections to the title disclosed by the abstract ; in 
the preparation whereof regard must be had to the! 
restrictive stipulations contained in the contract, and 
though the purchaser's requisitions are seldom confined 
to what he is Btrictty entitled to caU for, frivolous and 
untenable requisitions must be avoided {a). 

Such requisitions or objections as are important 
should not be delayed in cases where the purchaser' 
may not be limited by the contract as to the time for 
their deUvery, lest by so doing the purchaser may b^ 
held to have waived them (b) ; but an objection will not 

be impliedly waived which is not raised by the contents: 

. •* 

(a) Dart, V. & P. 428. {h) Sugd. V. & P. 343 ei teq. 

S. U 
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the title, if it inay be fairly assumed that, if produced^ 
it would not throw any difficulty upon the title. 



Section 4. 
General Requmtiona made in certain Cases. 

It is usual when any former owner of the property 
might have left a widow who would be entitled to dower, 
for the purchaser to inquire whether such former owner 
did leave a widow so entitled ; and where a power has 
been created which does not appear to have been exer- 
cised, it is usual to inquire whether it was exercised, or, 
if partially exercised, whether there was any further or 
other exercise thereof. 

Where a vendor is or has been married, it is usual to 
inquire whether he has made any settlement in contem- 
plation of marriage affecting the property. 

It is also usual to inquire whether the vendor is 
aware of any easement affecting an estate upon which 
a right may by any possibility exist, and (where the 
estate consists of land which is or has been subject to 
tenancies for life or other limited interests) whether 
there is any improvement loan, affecting the property. 

As regards improvement loans, a reference to the acts 
regulating the securities for the same and the granting 
thereof may not be out of place. 

By the statute 8 & 9 Yict. c. 66, tenants for life, and 
certain other persons having a limited interest in Icmds, 
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are empowered, with leave of the Court of Chancery, to 
make pennanent improvements by draining with tfles, 
stones or other durable materials, or by warping, irriga- 
tion or embankment in a permanent manner, or by 
erecting thereon any buildings of a permanent kind 
incidental or consequential to such drainage, &c., and to 
charge the money expended in making Buoh improve- 
ments, and obtaining the authority of the court, upon 
the inheritance, such interest not exceeding five per 
cent, per annum, the principal to be repayable by 
annual instalments as therein mentioned (m). 

The Public Money Drainage Acts (n) empower 
tenants for life and other owners of land to obtain 
advances from government for drainage works to be 
oompleted within five years (o), such advances to be paid 
by a rent-charge of 6L lOs. per cent, payable for a term 
of twenty-two years (p). 

The Improvement of Land Act, 1864 (q)j provides 
for the raising of money by way of rent-charge for the 
improvement of land at a rate of interest not exceeding 
five per cent, per annum, and to be repayable by instal- 
ments extending over a period not exceeding twenfy- 
five years (r). 

A subsequent Act of Parliament (s) provides that the 
erection of a mansion house and such other necessaiy 

(m) Sects. 3, 4, 6, 8, 9. (o) 10 & 11 Viot. o. 11, s. 7. 

(«) 9 & 10 Viot. 0. 101 ; 10 & (^) 9 & 10 Viot. o. 101, b. 34. 

11 Viot. 0. 11 ; 11 & 12 Vict. o. (q) 27 & 28 Vict. o. 114. 

119 ; 13 & 14 Vict. c. 31 ; 19 & (r) lb. s. 26. 

20 Vict. 0. 9. (•) 34 & 36 Viot. c. 84. 
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buildings oommonlj appurtenant, and the oompletion of 
any mansion house and such appuitenances already 
erected, and the improvement of, and addition to, any 
house capable of being converted into a mansion house, I 
should be deemed improvements within the meaning of , 
the Improvement of Land Act, 1864, but the sum to be 
charged on the estate for such purpose is not to exceed 
two years' rental of the whole estate {t). 

It is usual to make a general inquiry whether the 
vendor or his solicitor is aware of any incumbrance, 
fact or circumstance not disclosed by the abstract afiEect* 
ing the property, though it has recently been decided {u) 
that such an inquiry is not a requisition, but is in the 
nature of an interrogatory, and need not be answered 
either by the vendor or his solicitor. If there is reason 
to believe that any particular incumbrance exists, an 
application should be made to the supposed incum- 
brancer ; and where the interest purchased is an equit- 
able one, inquiry should be made of the trustees or 
persons having the legal estate as to notice of incum- 
brances. 

(t) 33 & 34 Yiot. o. 66, s. 4. («) In re Ford and Sill, L. B., 

10 Ch. Diy. 365. 
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Chapter XI. 
OF ASSUEANOES TO PUEOHASEES. 



Section !• 
Preparation of Assurances. 

Having investigated the title of the vendor to the 
estate proposed to be dealt with, the assurance thereof 
to the purchaser should next be considered. 

Estates of freehold tenure are conveyed by deed of 
grant. 

Estates of leasehold tenure are transferred by deed of 
assignment. 

And estates of copyhold tenure are assured by means 
of surrender into the hands of the lord of the manor of 
which the same are holden, and admittance of the pur- 
chaser in terms of such surrender. 

The contract usually stipulates that the costs of the 
preparation of the assurance to the purchaser and of all 
matters connected therewith shall be borne by him, 
though in the absence of such a stipulation the pur- 
chaser is bound to bear the expense, and in the case of 
an estate of copyhold tenure both of the surrender and 
admittance. 

The preparation of the conveyance or assignment will 
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not operate as a waiver of objeotions to or requisitioiis 
upon the title (a), and it is usually prepared before 
eearoh is made for inoumbranoes, such search being in 
f aot usually made immediately preceding the completion 
of the purchase ; and it is submitted that notwithstand- 
ing the contract may provide that all objections to or 
requisitions upon or in respect of the title shall be made 
within a specified time, still, in the event of any incum- 
brance being discovered upon search being made after 
that period, the purchaser is entitled to take objection 
in respect thereof, the abstract of title being rendered 
imperfect by the non-disclosure thus discovered. But 
the assurance should not be prepared until the deeds 
have been produced {b). 



Section 2. 
As to the Parties making the Assurance. 

The first matter which will suggest itself when the 
estate is of freehold or leasehold tenure will be the 
parties to the conveyance or assignment, by which the 
same and all outstanding iaterests therein are to be 
conveyed or transferred. . 

The estate may be vested in trustees for sale or in a 
mortgagee or other parties occupying a fiduciary capa- 
city, deriving their power of sale under some or one of 

(a) Burroughs v. Oakley, 3 Sw. (b) Jarman .v. Effleston, 6 Car. 

169. &P. 172. 
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the acts to which reference has been made, or the vendor 
may have contracted to sell subject to or discharged 
from certain incumbrances, or by reason of marriage 
he or she may be unable alone to make a valid assur- 
ance ; but the vendor may be in a position to execute a 
valid assurance without the consent or concurrence of 
any other person. 

Should the estate be vested in a trustee or trustees 
for sale, it will of course have been ascertained in the 
investigation of the title that the events have taken 
place upon the happening of which the power of sale was 
exercisable, and that the necessary consents, if anyj to 
the exercise thereof have been obtained, and that the 
parties executing the power have fuU and complete 
authority conferred upon them by the instrument creat- 
ing the trust or by statutory enactment. 

If the vendor is a mortgagee duly exercising a power 
of sale conferred by his mortgage deed, or by the Con- 
veyancing and Law of Property Act, 1881, he cannot 
be required to procure the concurrence of the mort- 
gagor (c). 

If the estate is at the time of the contract subject to 
but sold discharged from incumbrances, such incum- 
brances must, as we have seen, be discharged by a 
separate deed at the vendor's expense, or if the incum- 
brancers concur in the assurance to the purchaser the 
vendor must bear the additional expense thereby occa- 

(e) dagd. V. & p. 396 ; AUmy. Martin, 6 Jur. 239. 
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sioned, and the same rule applies to any outstanding 
estate or interest. 

Upon the sale of a bankrupt's estate, he usually joins 
in the oonveyanoe and covenants for title (d), and the 
Bankruptcy Act, 1869, directs that the bankrupt shall 
execute such conveyances, &c., and do all such acts and 
things in relation to his property as may be reasonably 
required by the trustee or be prescribed by the rules of 
court, or directed by the court by any special order or 
orders made in reference to any particular bankruptcy, 
or made on the special application of the trustee or any 
creditor («), and the Bankruptcy Act, 1883, sect. 24, 
sub-sect. 2, contains a provision to the same efEect. 

If the estate ia of freehold tenure and the vendor has 
been married since the 1st of January, 1834, he can 
make a valid conveyance of the estate without the con- 
currence of his wife ; but should he have been married 
previously to that date his wife must join in the convey- 
ance, and her execution thereof must be acknowledged 
in the manner prescribed by the Act for the Abolition of 
Fines and Recoveries (/), unless the property has been 
conveyed to him to uses to bar dower. 

In cases not coming within the Married Women's Pro- 
perty Act, 1882 {g)y should the vendor be a married 
woman, the deed must be acknowledged by her under 
the last-named act, and her husband should also join in 

{d) Sugd. V. & p., 11th ed. (/) 3 & 4 "WiU. 4, c. 74. 

706. (^) 45 & 46 Vict. c. 76. 

W 32 & 33 Vict. c. 71, 8. 19. 
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the oonveyanoe (A) ; but as to women married after the 
31st of December, 1882, they axe entitled to have, hold 
and dispose of all real and personal property which 
shall belong to them at the time of marriage, or which 
shall be acquired by or devolve upon them after mar- 
riage (i). 

If the contract stipulates that certain persons shaU. 
join in the conveyance, whose consent is in fact unneces- 
sary, the vendor cannot on that accoxmt decline to pro- 
cure their concurrence (k). 



Section 3. 
As to the Parties to whom the Assurance is made. 

Having come to a conclusion as to the parties from 
whom the estate and interest in the property is to be 
divested, the next consideration will be the party or 
parties in whom the estate is to be vested. 

If the estate is of freehold tenure and the purchaser 
has been married since the 1st of January, 1834, it 
will be sufficient to take the conveyance simply unto 
and to the use of the purchaser for ever, and declare 
(if he is so desirous) that his widow (if any) shall not 
be entitled to dower out of the estate (/). 

If the purchaser has been married prior to the 1st 
of Jaiiuary, 1834, and his wife be living at the time of 

(A) 3 & 4 Wm. 4, c. 74, s. 77. {k) Bett9onr.Zamb,9Bea,vA02, 

(») 46 & 46 Viflt. 0. 76, s. 6. (0 See iupray Chap. Dower. 
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the conveyance to him, if he is desirous of bauing her 
right to dower he should take the conveyance to the 
usual uses to bar dower. 

If the estate be of leasehold tenure and the property 
of a married woman, not coming under the Married 
Women's Property Act, 1882, the husband may at any 
time during the 00^0^. without the oonourreuce of hi 
wife, dispose of such estate either absolutely or by way 
of mortgage (m). The husband cannot, however, dis- 
pose of such an estate by his will (n) ; but if he sur- 
vives his wife he will be entitled to it by his marital 
right, without the necessity of taking out administra- 
tion (0) ; and he will have the same power though the 
wife's interest be reversionary or contingent (jt?), but if 
the wife's interest be equitable only, she must concur 
in and acknowledge the assurance thereof (q). If, how- 
ever, the woman should have been married after the 
31st of December, 1882, as we have seen, her leaseholds 
will belong to her for her separate use. 

If an assurance is made to a person who does not 
actually pay the purchase-money, but it is paid by 
another person, a trust is thereby implied in favour of 
the person paying the amount, and parol evidence to 
prove that such is the case wiU be admitted in a court 



(m) mu V. Edmonds, 5 De Gex (o) Co. Litt. 46 b, 361 a. 

& S. 603. {p) Dormer ▼. Hart, 2 Knss. & 

(n) 2 Blackstone's Com. 434 ; Mylne, 360. 

Doe d. Shaw v. Steward^ 1 Ad. & > {q) ffansonr, Keatinff,i'BLaxef 1. 
El. 300. 
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of equity (r). If, however, the purdhase be taken in 
the name of a wife, child or children, grandchild or 
illegitimate child, or any person towards whom the pur- 
chaser stands in loco parentisy it will be assumed the 
purchase was intended as an advancement («), unless 
evidence is produced to negative such a presumption (^). 

"When real estate is purchased for partnership pur- 
poses it will be desirable to take the conveyance xmto 
and to the use of the partners, as joint tenants at law, 
upon trust for such partners as part of the personal 
estate of the partnership according to the shares and 
interests of the partners therein. 

But if the conveyance be made to the partners as 
joint tenants merely, though there would be a survivor- 
ship at law in case of the death of either of them, still 
in equity the survivor would hold the share of the de- 
ceased partner in the estate as a trustee for his repre- 
sentatives (u) ; and the same rule would apply to a 
purchase by two or more for the purpose of a joint 
speculation (a?). 

"When a purchase is made by trustees for the pur- 
poses of their trust, the property is vested in them as 
joint tenants, and in all cases where land is conveyed to 

(r) Cripps T. Gee, 4 B. C. 0. 16 L. R, Eq. 66. 

472. (0 Mider v. Kidder, 10 Ves. 

(«) Glaister v. Hewer, 8 Ves. 360 ; Batson v. Salter, 10 L. B., 

199 ; F%nch v. Finch, 15 Ves. 43; Ch. 431. 

Mrand t. Dancer, 2 Cha. Ca. (m) JIform t. Barrett, 3 Y. & 

96 ; Kilpin v. Kilpin, 1 M. & K. J. 384. 

542 ; Sepuforth v. Hepworth, 1 1 {x) Lake t. Craddock, 3 P. 

L. B., Eq. 10 ; Stock v. IlcAvry, Wms. 168. 
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more than one person bo as to create a joint tenancy, 
if the purchase-monej has been advanced by them in 
equal shares, such joint tenancy will exist both at law 
and in equity (y) ; but if the purchase-money be paid in 
unequal proportions the purchasers would be entitled in 
equity to the property in the shares in which the pur- 
chase-money was paid by them (z). 

Prior to the Act to amend the Law of Beal Property, 
when a deed was in the form of an indenture, every 
person taldng any immediate benefit under it was made 
a party thereto. But now the act (a) provides that under 
an indenture an immediate estate or interest in any 
tenements or hereditaments, and the benefit of a condi- 
tion or covenant respecting any tenements or heredita- 
ments, may be taken, although the taker thereof be not 
named a party to the same indenture ; also that a deed 
purporting to be an indenture shall have the effect of an 
indenture, although not actually indented (()• 



Section 4. 

Following the parties to the assurance will be the 
recital of such facts and circumstances as are necessary 

(y) Avelinsf v. Knipe, 19» Ves. P., llth ed. 902. 

441. (a) 8 & 9 Vict. o. 106. 

(z) 2 Yes. sen. 258 ; 3 Atk. (b) lb. a. 5, whidh repealed 7 & 

736 ; but see Lake t. Gibson, I 8 Vict. o. 76, s. 11, which was 

£q. Oa. Ab. 291, and Sugd. Y. & a similar proTiaion« 



€H. XI. § 4.] RECITALS. 803 

to explain the position and interests of the parties exe- 
cuting the instrument : thus, if the vendor is seised in 
fee, the fact of his seisin will be recited, and that he has 
contracted with the purchaser for sale of the estate, 
which will be sufficient without referring to any con** 
tract previously entered into between the parties, whether 
the sale was by auction or otherwise. 

If the vendor possesses a power of appointment over 
the estate which it is intended shall be exercised by him, 
the instrument creating the power should be recited. 

If the sale is by a mortgagee or trustee in exercise 
of a power of sale, the insWent creating the power 
should be recited together with the power to give dis- 
charges for the purchase-money (if any). 

If the sale is effected by a mortgagor and mortgagee, 
it will be sufficient to recite that the mortgage has been 
efEected, that the money remains owing on the security, 
and that the mortgagor and mortgagee have contracted 
ivith the purchaser for the sale to him of the estate. 

If incumbrancers join in the conveyance to release or 
discharge the property from their charges thereon, the 
nature of such charges and the documents creating 
them must be recited; or should the estate sold be 
subject to outstanding charges or incumbrances, the 
documents effecting them should also be recited. 

If the estate be of leasehold tenure the lease under 
which the property is held by the vendor should be 
recited, and when the intermediate dealings with the 
properly have been extensive, it will 1^ sufficient after 
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the recital of the lease to recite that by divers mesne 
assignments and other acts in the law the property has 
become vested either in the vendor or in some former 
owner from whom it may be necessary under the dr^ 
onmstances to trace the title on the purchase deed, such 
as a mortgagor or testator. 

In oases where the statutoiy form, given by the 
Conveyancing and Law of Property Act, 1881, are 
strictly adhered to, recitals will be omitted ; but it 
seems the practice of conveyancers, in most cases, to 
adopt the form of recital in use before the act. 



Section 5. 
Testatum. 

Following the recitals will come the testatum, con« 
taining the consideration and the operative words of 
conveyance and assignment to the grantee or assignee. 
In this part of the deed the estate limited should be 
defined, as in various instances the testatum may be 
operative, and the habendum, to which we shall pre- 
sently refer, rejected; the conveyance or assignment 
should therefore be limited to the grantee or assignee 
by name, and, before the Conveyancing and Law of 
Property Act, 1881, if the property were freehold, the 
limitation was to him and his heirs, and, if of leaseholds, 
to him, his executors, administrators, and assigns. 

Prior to the act the operative words used for the con- 



r 
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veyance of freehold property were " grant '^ or "grant 
and convey," and with reference to the word grant, 
although it was the proper term to be used in a deed of 
grant, its employment was not absolutely necessary, and 
other words indicating an intention to grant would have 
been effectual (c) ; but now as to deeds, whether exe- 
cuted before or since the act (rf), the use of the word 
grant is not necessary in order to convey heredita- 
ments, corporeal or incorporeal. 

The words give or grant in a deed executed after the 
1st of October, 1845, will not imply any covenant at 
law in respect of any tenements or hereditaments, except 
so far as it may do so by force of an act of parlia- 
ment (e). 

The Stamp Act of 1870 (/) enacts, that all facts and 
circumstances affecting the liability of any instrument 
to ad valorem duty, or the amount of the ad valorem 
duty with which any instrument is chargeable, are to 
be fully and truly set forth in the instrument {g). 

When timber or fixtures standing upon the estate 
are taken at a valuation the amount thereof must be 
included in the consideration, but not the value of 
chattels which pass by delivery, unless they be assigned 
by deed, in which case ad valorem duty attaches (A) ; 
and the mere recital of the sale and delivery, imless 
the articles referred to come within the description of 

(e) Haggerston v. Sanburtfy 5 (^) 8 & 9 Viot. o. 106, 8. 4. 

Bam. & Ores. 101 ; Shave ▼. (/) 33 & 34 Vict. o. 97. 

Finekey 6 T. Bep. 124. (s) lb. s. 10. 

(</) 44 k 46 Vict. c. 41, s. 49. (A) Dart, V. & P. 626. 

S. X 
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goods, wai^ and merbhandise, will cause ad valorem 
duty to attach (» ) ; but duty does not attach in respect 
of money paid by way of compensation for damage to 
adjacent property in the case of a conveyance under 
the Lands Clauses Consolidation Act, and such amount 
should not on that account be included in the con- 
sideration (k). 

If copyholds are purchased with other property at 
one entire price the consideration in respect of the 
copyholds should be apportioned, as the ad valorem duty 
in respect of the copyholds will be denoted on the 
surrender. 



SEcriON 6. 
Parcels — General Words — Estate Clause — Habendum. 

The parcels in most cases follow the description of 
the estate contained in the contract, and it is a very 
common and oonyenient practice to describe the parcels 
by reference to a plan and schedules. 

In oases of sales under the Consolidation Acts, if it is 
the intention that the mines and minerals should pass 
by the conveyance, they must be specified, as otherwise 
they will not pass (/). 

Following the parcels come the general words and 
the habendum, and with reference to the former it may 

(♦ ) Sot sf all V. JSTay, 2 Exch. (Q 8 & 9 Viot. c. 20, b. 77 ; 10 

778. & 11 Vict. c. 17, 8. 18. 

(A) Dart, V. & P. 528. 
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be remarked, that evidence will not be received at law 
to contradict the conveyance, by showing that property, 
which would primd facie pass tinder general words, was 
not intended to be included in the purchase {m). The 
insertion of general words, however, is no longer neces- 
sary, for by the Conveyancing and Law of Property 
Act, 1881, s. 6, sub-ss. 1, 2 and 3, assurances of land, 
houses, buildings, manors or lordships are to be deemed 
to include and are to operate to convey, as far as a con- 
trary intention is not expressed, all liberties, privileges, 
easements, rights and advantages whatsoever appertain- 
ing to the property assured. 

The habendum determines and ascertains the estate 
or interest limited by the deed, though this, as we have 
before seen, is frequently done by the grant in the 
premises, in which case the habendum may lessen, 
enlarge, explain or qualify, but not contradict or be 
repugnant to, the estate granted in the testatum. And 
it is now provided by the Conveyancing and Law of 
Property Act, 1881, s. 51, that in a deed executed after 
the act it shall be sufficient in the limitation of an 
estate in fee simple to use the words in fee simple 
-without the word heirs, and on the limitation of an 
estate tail to use the words in tail without the words 
heirs of the body, and on the limitation of an estate in 
tail male or in tail female, to use the words in tail 
male or in tail female, -as the case requires, without 
the words heirs male of the body or heirs female of the 

(m) Doe d. Norton y. Webtter^ 4 Per. & Day. 270. 

x2 
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body. The estate clause follows the general words, bat 
this will now be unneoessarj, as the 63rd section of the 
act provides, as to oonvejanoes made after'the oommenoe- 
ment of the act, as far as a contrary intention is not 
expressed, that every conveyance shall be effectual to 
pass all the estate and interest of the conveying parties 
in or to the property conveyed (»)• 



Section 7. 

Covenants for Titk. 

After the habendum follow the covenants for title. 

In assurances executed after the commencement of 
the Conveyancing and Law of Property Act, 1881, 
where a person is expressed to convey as beneficial 
owner, covenants for title by the person so conveying 
will be implied. Section 7 of the act contains the 
following provisions on the subject : — 

" 7. — (1) In a conveyance there shall, in the several 
cases in this section mentioned, be deemed to be in- 
cluded, and there shall in those several cases, by virtue 
of this act, be implied, a covenant to the effect in this 
section stated, by the person or by each person who 
conveys, as far as regards the subject-matter or share 
of subject-matter expressed to be conveyed by him, 
with the person, if one, to whom the conveyance is 

(«) OoodtitU V. Oibha, 5 B. & 243 ; Wyhurd v. Tuck^ 1 B. & P. 
C. 709 ; Ware y. Cole, 7 B. & C. 464. 
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made, or with the persons jointly, if more than one, to 
whom the conveyance is made as joint tenants, or 
with each of the persons, if more than one, to whom 
the conveyance is made as tenants in common, that is 
to say : 

"^A.) In a conveyance for valuable consideration, 
other than a mortgage, the following covenant by a 
person who conveys and is expressed to convey as bene- 
ficial owner (namely) : 

" That, notwithstanding anything by the person who 
so conveys, or any one through whom he derives 
title, otherwise than by purchase for value, made, 
done, executed, or omitted, or knowingly suffered, 
the person who so conveys, has with the con- 
currence of every other person, if any, conveying 
by his direction, full power to convey the subject- 
matter expressed to be conveyed, subject as, if so 
expressed, and in the manner in which, it is ex- 
pressed to be conveyed, and that notwithstanding 
anything as aforesaid, that subject-matter shall 
remain to and be quietly entered upon, received, 
and held, occupied, enjoyed, and taken, by the 
person to whom the conveyance is expressed to be 
made, and any person deriving title under him, 
and the benefit thereof shall be received and taken 
accordingly, without any lawful interruption or 
disturbance by the person who so conveys or any 
person conveying by his direction, or rightfully 
claiming or to claim by, through, under, or in trust 
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for the person who so oonveys, or any person oon- 
veying by his direction, or by, through, or under 
any one not being a person claiming in respect of 
an estate or interest subject whereto the conveyance 
is expressly made, through whom the person who 
so conveys derives title, otherwise than by purchase 
for value; and that, freed and discharged from, 
or otherwise by the person who so conveys suffi- 
ciently indemnified against, all such estates, in- 
cumbrances, clcums, and demands other than those 
subject to which the conveyance is expressly made, 
as either before or after the date of the conveyance 
have been or shall be made, occasioned, or suffered 
by that person or by any person conveying by his 
direction, or by any person rightfully claiming by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
veying by his direction, or by, through, or under 
any one through whom the person who so conveys 
derives title, otherwise than by purchase for value; 
and further, that the person who so conveys, and 
any person conveying by his direction, and every 
other person having or rightfully claiming any 
estate or interest in the subject-matter of con- 
veyance, other than an estate or interest subject 
whereto the conveyance is expressly made, by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
veying by his direction, or by, through, or under 



CH. XI. § 7.] COVENANTS FOR TITLE. 311 

any. one through whom the person who so conveys 
derives title, otherwise than by purchase for value, 
willy from time to time and at all times after the 
date of the conveyance, on the request and at the 
cost of any person to whom the conveyance is 
expressed to be made, or of any person deriving 
title under him, execute and do all such lawful 
assurances and things for further or more perfectly 
assuring the subject-matter of the conveyance to 
the person to whom the conveyance is made, and 
to those deriving title under him, subject as, if so 
expressed, and in the manner in which the convey- 
ance is expressed to be made, as by him or them or 
any of them shall be reasonably required : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

"(B.) In a conveyance of leasehold property for 
valuable consideration, other than a mortgage, the fol- 
lowing further covenant by a person who conveys and 
is expressed to convey as beneficial owner (namely) : 
" That, notwithstanding anything by the person who 
so conveys, or any one through whom he derives 
title otherwise than by purchase for value, made, 
done, executed, or omitted, or knowingly suffered, 
the lease or grant creating the term or estate for 
which the land is conveyed is, at the time of con- 
veyance, a good, valid, and effectual lease or grant 
of the property conveyed, and is in full force, 
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unf orf eitedy unsurrendered, and in nowise become 
void or voidable, and that, notwithstanding any- 
thing as aforesaid, all the rents reserved by, and 
all the covenants, conditions, and agreements con- 
tained in, the lease or grant, and on the part of 
the lessee or grantee and the persons deriving title 
under him to be paid, observed, and performed, 
have been paid, observed, and performed up to the 
time of conveyance : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

" (0.) In a conveyance by way of mortgage, the fol- 
lowing covenant by a person who conveys and is ex- 
pressed to convey as beneficial owner (namely) : 

"That the person who so conveys, has, with the 
concurrence of every other person, if any, convey- 
ing by his direction, full power to convey the 
subject-matter expressed to be conveyed by him, 
subject as, if so expressed, and in the manner in 
which it is expressed to be conveyed; and also 
that, if default is made in payment of the money 
intended to. be secured by the conveyance, or any 
interest thereon, or any part of that money or 
interest, contrary to any provision in the convey- 
ance, it shall be lawful for the person to whom the 
conveyance is expressed to be made, and the per- 
sons deriving title under him, to enter into and 
upon, or receive, and thenceforth quietly hold, 
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occupy, and enjoy or take and have, the subject- 
matter exptessed to be conveyed, or any part 
thereof, without any lawful interruption or dis- 
turbance by the person who so conveys, or any 
peraon conveying by his direction, or any other 
person not being a person claiming in respect 
of an estate or interest subject whereto the 
conveyance is expressly made; and that, freed 
and discharged from, or otherwise by the person 
who so conveys sufficiently indemnified against, 
all estates, incumbrances, claims, and demands 
whatever, other than those subject whereto the 
conveyance is expressly made; and further, that 
the person who so conveys and every person 
conveying by his direction, and every person 
deriving title under any of them, and every other 
person having or rightfully claiming any estate or 
interest in the subject-matter of conveyance, or 
any part thereof, other than an estate or interest 
subject whereto the conveyance is expressly made, 
will from time to time and at all times, on the 
request of any person to whom the conveyance is 
expressed to be made, or of any person deriving 
title under him, but, as long as any right of re- 
demption exists under the conveyance, at the cost 
of the person so conveying, or of those deriving 
title under him, and afterwards at the cost of the 
person making the request, execute and do all such 
lawful assurances and things for further or more 
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perfectly assuring the subject-matter of conveyaaoe 
and eveiy part thereof to the person to whom the 
conveyance is made, and to those deriving title 
under him, subject as, if so expressed, and in the 
manner in which the conveyance is expressed to be 
made, as by him or them or any of them shall be 
reasonably required : 
" (D.) In a conveyance by way of mortgage of lease- 
hold property, the following further covenant by a 
person who conveys and is expressed to convey as bene- 
ficial owner (namely) : 

*' That the lease or grant creating the term or estate 
for which the land is held is, at the time of con- 
veyance, a good, valid, and effectual lease or grant 
of the land conveyed and is in full force, un- 
f orf eited, and unsurrendered and in nowise become 
void or voidable, and that all the rents reserved 
by, and all the covenants, conditions, and agree- 
ments contained in, the lease or grant, and on the 
part of the lessee or grantee and the persons de- 
riving title under him to be paid, observed, and 
performed, have been paid, observed, and performed 
up to the time of conveyance ; and also that the 
person so conveying, or the persons deriving title 
under him, will at all times, as long as any money 
remains on the security of the conveyance, pay, 
observe, and perform, or cause to be paid, observed, 
and performed all the rents reserved by, and aU 
the covenants, conditions, and agreements contained 
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in, the lease or grant, and on the part of the lessee 
or grantee and the persons deriving title under 
him to be paid, observed, and performed, and will 
keep the person to whom the conveyance is made, 
and those deriving title under him, indemnified 
against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be in- 
curred or sustained by him or them by reason of 
the non-payment of such rent or the non-observ- 
ance or non-performance of such covenants, con- 
ditions, and agreements, or any of them : 
" (E.) In a conveyance by way of settlement, the 

foUowing covenant by a person who conveys and is 

expressed to convey as settlor (namely) : 

" That the person so conveying, and every person 
deriving title under him by deed or act or operation 
of law in his lifetime subsequent to that convey- 
ance, or by testamentary disposition or devolution 
in law, on his death, will, from time to time, and 
at all times, after the date of that conveyance, 
at the request and cost of any person deriving 
title thereunder, execute and do all such lawful 
assurances and things for further or more per- 
fectly assuring the subject-matter of the conveyance 
to the persons to whom the conveyance is made 
and those deriving title under them, subject as, if 
so expressed and in the manner in which the con- 
veyance is expressed to be made, as by them or 
any of them shall be reasonably required : 
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*^ (F.) In any ooBveTanoe^ the following oovenant by 
every person who conveys and is expressed to oonvej 
as tnistee or mortgagee, or as personal representative 
of a deceased person, or as committee of a lunatic so 
found by inquisition, or under an order of the court, 
which covenant shall be deemed to extend to eveiy 
such person's own acts only (namely) : 

^^That the person so conveying has not executed 
or done, or knowingly suffered, or been party or 
privy to, any deed or thing, whereby or by means 
whereof the subject-matter of the conveyance, or 
any part thereof, is or may be impeached, charged, 
affected, or incumbered in title, estate, or other- 
wise, or whereby or by means whereof the person 
who so conveys is in anywise hindered from 
conveying the subject-matter of the conveyance, 
or any part thereof, in the manner in which it is 
expressed to be conveyed. 
" (2) Where in a conveyance it is expressed that by 
direction of a person expressed to direct as beneficial 
owner another person conveys, then, within this section, 
the person giving the direction, whether he conveys 
and is expressed to convey as beneficial owner or not, 
shall be deemed to convey and to be expressed to 
convey as beneficial owner the subject-matter so con- 
veyed by his direction ; and a covenant on his part shall 
.be implied accordingly. 

" (3) Where a wife conveys and is expressed to 
convey as beneficial owner, and the husband also con- 
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veys and is expressed to convey as beneficial owner, 
then, within this section, the wife shall be deemed to 
convey and to be expressed to convey by direction of 
the husband, as beneficial owner ; and, in addition to 
the covenant impKed on the part of the wife, there shall 
also be implied, first, a covenant on the part of the hus-* 
band as the person giving that direction, and secondly, 
a covenant on the part of the husband in the same 
terms as the covenant implied on the part of the 
wife. 

" (4) Where in a conveyance a person conveying is 
not expressed to convey as beneficial owner, or as settlor, 
or as trustee, or as mortgagee, or as personal repre- 
sentative of a deceased person, or as committee of a 
lunatic so found by inquisition, or under an order of the 
court, or by direction of a person as beneficial owner, 
no covenant on the part of the person conveying shall 
be, by virtue of this section, implied in the conveyance. 

" (5) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus- 
tomary land, but does not include a demise by way of 
lease at a rent, or any customary assurance, other than 
a deed, conferring the right to admittance to copyhold 
or customary land. 

" (6) The benefit of a covenant implied as aforesaid 
shall be annexed and incident to, and shall go with, 
the estate or interest of the implied covenantee, and 
shall be capable of being enforced by every person 
in whom that estate or interest is, for the whole or any 
part thereof, from time to time vested. 
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" (7) A covenant implied as aforesaid may be varied 
or extended by deed, and, as so varied or extended, 
shall, as far as may be, operate in the like manner, 
and with all the like incidents, effects, and conse- 
quences, as if such variations or extensions were directed 
in this section to be implied." 

The vendor's solicitor should not permit his client 
to enter into an unusual covenant for title, as should 
the client be permitted to do so without the solicitor 
explaining to him the liability thereby incurred, the 
solicitor will be liable to the client for any loss occa- 
sioned by the covenant entered into (o). 

Fiduciary vendors enter into no other covenant than 
that they have done no act to incumber the estate {p), 
and the same rule applies to incumbrancers joining in 
the assurance and releasing the estate {q). ^ 

When the sale is effected by trustees under a wiU, 
and the purchase-money is of considerable amount, it Is 
usual to make the parties beneficially interested cove- 
nant for title to the extent of their respective interests, 
though according to the rule of the Court of Chancery 
a purchaser is not in such a case entitled to covenants 
for title (r). 

If the estate sold should be the property of a married 
woman, the husband enters into the same covenants for 
title as if the estate were his own (9). 

(o) Sugd. v. &P., 13th ed.462 ; y. Framptony 5 Hare, 560. 
Stannard v. Ullithome^ 10 Bing. (q) Bart, V. & P. 550. 

491. (r) Sugd. V. & P. 574. 

(1?) Sugd. V. & P. 576 ; iSftoifiw (•) Prid. Con. tit. "Pur. 

V. Morris, 1 V. & B. 8; ITorfoy Deed." 
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Where a power of sale is exercised with the assent of 
a tenant for life, the purchaser is entitled to covenants 
for title from him {t). 

It is not the practice for a vendor to enter into abso- 
lute covenants for title, but such covenants are limited 
to the acts of parties having had possession since the 
last sale of the estate : thus, if the vendor himself pur- 
chased the estate for a valuable consideration, the cove- 
nants would be limited to the acts of himself, but if the 
property should have descended to the vendor or have 
been devised to him, then the covenants will extend to 
the acts of the devisor as weU as the vendor (u). 

Covenants for title are said to run with the land, that 
is, they will pass by the common law to the assignees 
of the land, whether such land be of freehold, copy- 
hold {x) or leasehold tenure (y), who may maintain 
actions upon them against the vendor and his real and 
personal representatives (s), but the covenants should 
be entered into with the seisinee to uses on the sale of 
an estate in fee (a). 

Bestrictive covenants entered into by a purchaser in 
fee simple, precluding him from building or using the 
land in any particular manner, are not covenants which 
run with the land {b) ; but a purchaser of land from a 

(0 Be London Bridge, 13 Sim. 436 ; lewis y. Campbell^ 8 Bam. 

176 ; JSarlFoiOetY. Eood,5L.B,.f & Aid. 892. 

Eq. 115. {z) Sogd. V. & P. 676, and 

(ff) Sogd. y. & p. 574. oases there cited. 

(x) Bidden v. Biddell, 7 Sim. («) Sugd. V. & P. 467. 

629. {b) Keppell y. Bailey, 2 My. & 

{ff) Xokes Y. AndeVf Cro. Eliz. K. 517. 
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vendor who is personally liable for the observance of 
restriotions of this nature in respect of the land sold is 
bound to covenant with the vendor to remain subject to 
such restrictions, if on the purchase it was intended that 
he should remain so subject to them (c), and the same 
rule will apply to liabilities for which the estate stands 
as a security ((f). 

Equity will, however, restrain a purchaser under 
such reiiotio; and pirsons purohaLg from him 
with notice thereof, from using the land in such a way 
as to commit a breach of the covenant (e) ; but want of 
notice by reason of the purchaser's neglect to investigate 
the title will not protect him, if by so doing the restric- 
tive covenant or covenants would have been disclosed (/) . 

A vendor who has taken a covenant from several 
purchasers of plots of building land, to build in a 
specified manner, cannot compel a purchaser to observe 
the covenant, if he has permitted breaches of the cove- 
nant to be committed by others {g). 

Purchasers buying land adjoining to other land, sub- 
ject to restrictive stipulations, cannot claim the benefit 
of such stipulations, if they were not aware of them at 
the time of their purchase. And in a case where the 

(e) Moxhay y. Indendek^ 1 De 663 ; Western y. Maedermott^ 1 

G. & S. 708. Eq. 499 ; 2 Ch. 72. 

(rf) Waring v. Ward, 7 Ves. (/) Wihon y. Mart, 1 L. R., 

332. G. A. 463 ; Fielden y. Slater, 7 L. 

(tf) JSaetwood y. Lever, 12 "W. B., Eq. 623. 
R. 195 ; Tulk v. Moxhay, 2 Phil. {g) Feek v. Matthews, 3 L. J., 

774 ; Jay y. Richardson, 30 Beav. Eq. Ca. 515. 
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original vendor of the entire estate repurchased the 
property in respect of which the restrictive covenants 
were entered into, it was held that he could make a 
good title to the land repurchased discharged from such 
covenants (A). 

The covenants for title usually contained in a con- 
veyance of freehold property, where the vendor is the 
party beneficially interested in the purchase-money, are 
that the vendor is seised in fee, has right to convey, for 
quiet enjoyment, freedom from incumbrances, and for 
further assurance. 

The usual covenants contained in an assignment of 
leaseholds are, that the lease is valid, that the rent has 
been paid, and the covenants have been performed, for 
right to assign, for quiet enjoyment, freedom from in- 
cumbrances, and for further assurance. 

The assignment usually contains a covenant by the 
purchaser to pay the rent and perform the several cove- 
nants contained in the lease under which the property 
is held, and to indemnify the vendor therefrom ; but in 
a sale by the assignees of a bankrupt, the. purchaser 
cannot be required to enter into such a covenant (t), 
though it is otherwise on a sale by an executor {k) ; and 
it is assumed that a purchaser cannot in any case be 
called upon to enter into such a covenant where the 
vendor will not be under any liability to the rent and 

{h) Keates t. Zyofty 4 L. B., Mer. 265. 
Gh. 218. {k) Cochrane y. JRobinsofij 11 

(0 SugcL Con. V. & P. 26 ; 1 Sim. 378. 

8. Y 
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covenants after having parted with the lease or his inte- 
rest therein. 

The covenant that the vendor is seised in fee of an 
estate of freehold tenure will be broken if the estate 
turns out to be copyhold (/). 

The covenant that the vendor and another conveying 
party have good right to convey will be broken if such 
other party be incompetent to transfer {m). 

The following have been held to be breaches of the 
covenant for quiet enjoyment : — 

A notice to tenants to pay rent to an adverse claim- 
ant (n) ; 

A claim in respect of arrears of quit rent (o) ; 

An obstruction of a necessary right of way (p) ; 

A wrongful daun or eviction by the covenantor or his 
representatives (q) ; but a wrongful claim or eviction by a 
etranger is not a breach (r). 

The covenant for further assurance will not entitle the 
purchaser to a covenant for production of title deeds («), 
nor will it entitle him to require the vendor to do or 
procure to be done an unnecessary act {t). 

{t) Graff V. Bri8co0f Noy, 142. 618 ; Morgan v. Runtf 2 Vent. 

(m) Nash t. Athton, Sir T. 213 ; Lloyd t. TomkUs, 1 T. B. 

Jones, 196. 671 ; Ferry v. Edwards, 1 Star. 

(«) Dart, V. & P. 782. 400. 

{o) Hammond y. Hill, Com. K. (r) Kirby v. Hansaher, Cro. 

180. Jac. 316; Dudley y. FoUiott, 3 

(p) MorrisY, Fdyingtofif ZTi&xm, Tr. R. 684. 
24 ; Andrews y. Faradite, 8 Mod. («) Halletty. Middleton, 1 Buss* 

318. •243. 

' (q) Jarm, Con. "by S. 376 ; {t) Warn y. Sick, 9 Pri. 43. 

WoodroffY, Greenwood, Cro. Eliz. 
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But a puroliaser, who has delivered up all the title 
deeds to a purchaser of part of the lands, may require 
the party entering into the covenant for further assur- 
ance to execute a duplicate conveyance {u)y in such a 
case, or in the event of the original conveyance having 
been burnt (x), or may require the removal of a judgment 
or other incumbrance (y). 

The usual covenants for title will enable a purchaser 
to recover the value of the lands and buildings erected 
thereon subsequent to the purchase, in case of eviction 
though this was at one time doubted (s). * 

On sales by the crown the purchaser will not get any 
covenants for title {a). 

In cases where the purchaser is entitled to a covenant 
for production of deeds, it is desirable that such cove- 
nants should be entered into by a separate deed, unless 
the documents covenanted to be produced are recited 
or appear upon the face of the conveyance, and the 
same rule applies to any covenant entered into with 
a view of providing for a defect in title which can be 
kept ofE the face of the conveyance (b). 

On the purchase of a reversionary interest the suo- 
•cession duty payable on the reversion falling into pos« 
isession should not be overlooked; unless otherwise 

(u) Napper v. Lord AllingUm, I (2) Binney v. Sophinson^ 27 

£q. Ga. Ab. 166. Beav. 665 ; XAiois v. Campbell^ S 

(x) Bennet y. Ingoldaby^ Fmch, Taiin. 715. 

^62. (a) Stigd. V. & P. 576. 

(y) K%ng Y. Jones^ 3 Tann. (b) Sugd. V. & P., llUi ed., 

418. p. 702. 

y2 
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provided for as between vendor and pnrcliasery the 
pnrohaser must pay the duty (c). 

When the conveyance is by tenant for life and re- 
mainderman the nsoal conrse is for the duty to bo 
compounded for under the Succession Duty Act (^), or 
the remainderman enters into a covenant to indemnify 
the purchaser therefrom (e). 

If a purchaser be evicted, and the eviction is virithin 
the covenant, he may bring an action for damages ; but 
unless the eviction be within the covenant, or there waa 
a fraudulent concealment of the defect, a purchaser 
cannot recover the purchase-money in case of eviction. 
And with reference to the covenant that the vendor i& 
seised or possessed of the interest purporting to bo 
transferred, or that he has right to convey or assign the 
same, a breach arises immediately after the execution of 
the deed containing it if the vendor is not so seised 
and does not possess the right covenanted for, and the 
purchaser may at once commence an action without 
waiting to be evicted. But with reference to the cove- 
nant for quiet enjoyment, free from incumbrances, no 
breach will occur until disturbance; though if the cove- 
nant be that the estate is free from incumbrances a 
breach would arise as soon as the covenant is made. 
Covenants against incumbrances do not, however, run 
in this form, but the covenant usually is that the 

(e) Cdop&r V. Trewhy^ 28 Bear. (<l) 16 & 17 Vict. o. 51, ss. 40, 

194. 41. 

{e) Prid. Con. Tol. 1, p. 265, n* 
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purchaser shall enjoy and that free from incum- 
branees (/). 

The Statute of Limitations would, consequently, in 
the case first supposed, run as against the covenantee 
immediately after the execution of the conveyance; 
hut in the subsequent one, from the time of the breach {g). 

In certain cases a purchaser is not left to his remedy 
on the covenants in his purchase deed, but may claim to 
have the contract rescinded and the purchase-money 
returned, as where representations have been made by 
the vendor affecting the value of the property and 
afterwards prove to be incorrect and were so to the 
knowledge of the party making them (A) ; and a 
fraudulent concealment by either vendor (*) or pur- 
chaser {k) of a material circumstance affecting the value 
of the property would have the same effect, but a clear 
fraud must be established or there wiU be no relief {I) ; 
and there are few cases in which a purchaser can rescind 
a contract after completion on account of the price 
being unreasonable, or a vendor on account of inade- 
quacy of consideration (w). 



(/) Sugd. V. & P., 13th ed. 
498. 

(g) 9 Jarm. Con. by S. 402. 

(h) Siigd.V.&P.,llthed.271. 

(t) Early y. Garrett^ 4 M. &B. 
«87. 



(k) Turnery, Harvey ^ Jao. 169 ; 
Barry v. Armitateadf 2 Keen, 
221. 

(l) Small V. Atiwood, You. 436. 

(m) Sugd. V. & P., 13tli ed. 
231. 
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Section 8. 
Satisfied Terms, 

Prior to the Act for rendering the Assignment of 
Satisfied Terms unneoessajy (n), an assignment of a 
term to attend the inheritance frequently accompanied 
the purchase deed. But the act just referred to pro- 
Tides that every satisfied term of years which either by 
express declaration or by construction of law shall upon 
the 31st day of December, 1845, be attendant upon the 
reversion or inheritance of any lands shall on that day 
absolutely cease and determine as to the land upon the 
inheritance or reversion whereof such term shall be 
attendant as aforesaid, except that every such term of 
years which shall be so attendant as aforesaid by express 
declaration, although thereby made to cease and deter- 
mine, shall afford to every person the same protection 
agaiiist every incumbranZ charge, estate, right, action, 
suit, claim and demand as it would have afforded to him 
if it had continued to subsist, but had not been assigned 
or dealt with after the said 31st day of December, 
1845, and shall for the purpose of such protection be 
considered in every court of law and of equity to be a 
subsisting term (o). 

The act further provides that every term of years 
then subsisting or thereafter to be created, becoming 
satisfied after the 31st day of December, 1845, 

(«) 8 & 9 Vict. 0. 112. (o) lb, s. 1. 
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and which, either by express declaxation or by con- 
struction of law, shall after that day become attendant 
upon the inheritance or reversion of any land, shall im- 
mediately upon the same becoming so attendant abso- 
lutely cease and determine as to the land upon the 
inheritance or reversion whereof such term shall become 
attendant as aforesaid (/?). 

The word land, for the purposes of the act, extends to 
all freehold tenements and hereditaments whether cor^ 
poreal or incorporeal, and to all such customary lands 
as will pass by deed or deed and admittance, and not by 
surrender. It seems, therefore, that the act does not 
extend to demises by way of underlease nor copyholds, 
nor customary hereditaments not being land, nor cus- 
tomary lands passing by deed, surrender, and admit- 
tance {q) ; and a term assigned to a trustee in trust to 
secure a mortgage debt, and subject thereto to attend 
the inheritance, is not an attendant term within the 
act(r). 

Whenever, therefore, a term has been created out of 
the estate, the purchaser should not dispense with an 
assignment or surrender thereof imtil he has ascertained 
that the term is actually a satisfied term within the 
meaning of the act (s). 

(p) 8 & 9 Vict. c. 112, 8. 2. («) Plant v. Taylor, 6 L. T.,. 

(q) Day. Con. P., 5thed. p. 73. N. S. 318 ; Dos d. Clay v. Jones, 

(r) Shaw y. Johnwn, 1 Drew. 13 Jar. 824 ; Choen y. Ofjoen^ 10 

& Smale, 412. Jar, 877. 



^ 
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Section 9. 
Assurances of Copyholds. 

When the estate sold is of copyhold tenure, if the 
vendor is beneficially interested the surrender to the 
purchaser is usually accompanied by a deed implying 
the ordinary covenants for title. 

If the vendor is a trustee for sale imder a will con- 
taining an authority to sell merely without a devise to 
him, a bargain and sale is executed xmder which the 
purchaser is admitted, and a double admittance with 
the consequent fines thus avoided {t) ; but if there is a 
devise to trustees, the lord can require them to be 
admitted, and they cannot avoid the fees consequent 
thereon by calling upon the lord to admit an infant 
heir (t«), though he cannot in such a case seize quousque 
for want of a tenant, and the estate will remain in 
the customary heir until the devisee is admitted (x). 

The surrender may be made either in or out of court. 
If made in court it is entered on the court rolls .of the 
manor, and a copy of the entry, signed by the steward, 
and stamped, is delivered to the purchaser. If the sur- 
render is made out of court, the document evidencing 
the surrender is signed by the parties and the steward, 
and stamped, and entered upon the court rolls (^). 

(t) Glass y. Richardson^ 2 De Q. B. 219. 
G., M. & G. 658 ; JReg, v. Wilson^ {x) Garland v. Mead^ 6 L. E., 

9 Jur., N. S. 439. Q. B. 441. 

(u) The Queen Y. Garland^ L. It., {^) See 4 & 6 Vict. c. 35, s. 89. 
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The legal assuranoes are usually prepared by the 
steward of the manor. 

Until admission the surrenderor remains tenant to the 
lord* and the person to whose use the surrender is made 
acquires merely a right to be admitted (s), which right 
may be exercised at any time, though it is usually done 
immediately ; but whenever the admission is taken, it 
will relate back to the surrender (a), and on such ad- 
mission the surrenderee becomes tenant to the lord, to 
whom he must pay the customary fine for such his ad- 
mission ; but a covenant to surrender will not give the 
lord a right to a fine. 

The equitable interest of the covenantee will pass by 
assignment, and the lord is bound to admit the assignee 
on payment of one fine (6), but it cannot be surrendered 
except for the purpose of barring an entail. 

m fine paid to the lord is either certain or arbitrary; 
but if arbitrary is restrained to two years' improved value 
of the land, after deducting quit rents {c). 

The admission of one joint tenant or one oo-parcener 
is the admission of their companions, and one fine only 
on their admission is therefore payable (t/), and in the 
absence of special custom the steward is entitled to one 
fee only {e). Tenants in common must, however, be 

(z) Doe d. Tqfleld v. Tofield, 11 (h) The King v. The Lord of the 

East, 246; Doe d. Winder y. Manor of Sendon, 2 T. "R. iS4, 

Zawea, 7 Ad. & E. 195 ; Hex y. (e) 1 Watk. Cop. 308. 

DameJime St. John Mildmay, 6 B. (d) Soriy. Cop. 347. 

A Ad. 254. [e) Traheme y. Gardiner, 6 El. 

(a) 1 Watk. Cop. 103. & BL 913. 
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admitted seyerally, and pay a fine in respect of the share 
to vrhidx they are admitted, and on theur death, as also 
on the death of a oo«parcener, the representatives must 
be admitted and pay several fines in respect of their ad- 
missions (/). 

Where copyholds are limited in remainder subject to 
any particular estate, the admission of the tenant of the 
particular estate is the admission of those in remainder, 
and one fine only is payable, which fine should be ap- 
portioned between the tenant of the particular estate 
and the remaindermen, and should be paid by the latter 
on his coming into possession (g) ; but if a specisd 
custom exists by which a fine is payable by the re- 
mainderman on coming into possession, he should be 
admitted (A). 

On an estate falling into the possession of a rever- 
sioner he may enter without re-admission or payment of 
a fine, but the heir of the reversioner must be admitted 
and. pay a fine, and the same rule applies in the case of 
tto II of . ■r^.^.r^ ^ li hoir ^y ^ 
render before admittance (e), though a surrender by a 
surrenderee before his admittance is void {k). 

Neither the Statute De donis (/) nor the Statute of 
Uses {m) extend to copyhold estates, and the lord of a 

(/) 1 Watk. Cop. 82. the Manor ofLaUingham, 8 Ad. & 

(V) Scrir. Cop. 294. El. 886 ; Evelyn v. JForsfold, 15- 

{h) Doe d. Whitbread v. Jen- Law T. R. 4. 

ning^ 8 East, 622 ; 1 Watk. Cop. (k) 1 Watk. Cop. 81. 

36. \l) 13 Edw. 1, c. 1. 

(i) The Queen t. The Lady of (m) 27 ^en. 8, c. 10. 
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manor is not bound to receive a surrender of copyholds 
by a deed burthened with trusts or to such trusts as the 
surrenderee shall appoint, and in default of appointment 
to the use of the surrenderee, his heirs and assigns (w). 



Section 10. 
Enfranchisement of Copyholds. 

Copyholds are frequently relieved from the burthens 
imposed upon them by reason of that tenure by en- 
franchisement ; this may be effected by agreement with 
the lord or under the Copyhold Acts, and by means of 
which the lord as well as the tenant may compel en- 
franchisement. 

The Copyhold Act of 1841 (o) enables the lord of a 
manor, whatever may be his estate or interest therein, 
with the consent of the commissioners, to enfranchise 
any lands, and any tenant, whatever may be his estate 
or interest, to accept such enfranchisement ; subject to 
a provision requiring in the case of any party to an 
enfranchisement having less than an absolute interest 
the giving of certain notices to the other parties inte- 
rested (jp). 

The Copyhold Act of 1852 {q) enables the tenant or 
lord to compel enfranchisement after the next admission 

(ft) Flaeh y. Dovming College^ {p) lb, s. 52. 

13 C. B. 945. \q) 16 & 16 Vict. o. 61. 

(o) 4 & 5 Yict. 0. 65. 
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on or after the Ist of Jvlj^ 1853, provided that no suoh 
tenant shall be entitled to require such enfranohisement 
until after payment or tender of the fine or fines, and of 
the fees consequent on suoh admittance ; provided also, 
that if from any cause such enfranchisement shall not 
take place until some event shall have happened, which 
may require a second or any subsequent admittance, 
such second or subsequent admittance shall be made 
with all the rights incident thereto, as if the act had 
not been passed, and it shall be competent for the lord 
or tenant to require and compel enfranchisement upon 
or after such second or subsequent admittance in the 
manner thereby provided for enfranchisement upon 
the next admittance (r). 

The act also provides that the expenses of such en- 
franchisement shall be borne by the person requiring 
it («). 

The Copyholds Act of 1858 {t) provides for the en- 
franchisement of copyhold lands, the last admittance 
to which may have taken place before the 1st of July, 
1853 ; and provides that no tenant shall be entitled 
to require such enfranchisement until after payment or 
tender of such a fine and of the value of such a heriot 
as would become due or payable in the event of admis- 
sion or death subsequent to the 1st of July, 1853, and 
also of two-thirds of such a sum as the steward would 
have been entitled to for fees (w). 

(r) 16 & 16 Vict. c. 21, 8. 1. (t) 21 & 22 Vict. c. 94. 

(«) lb. 8. 30. (w) Jb. 8. 6. 
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The act also contains provisions for carrjdng out en- 
franchisements and ascertaining the sum to be paid in 
respect thereof, under the direction of the copyhold 
commissioners {x). 

In the absence of the copyhold acts the lord cannot 
absolutely enfranchise, unless he has the whole freehold 
interest (y). 

Any enfranchisement which may be made must be 
made to the tenant ; and though the tenant may not 
have the whole fee in himself, an enfranchisement 
effected by him will enure for the benefit of those in 
remainder, as also for his own benefit (2). 

(x) 21 & 22 Vict. c. 94, 8S, 8, 9, (y) 1 Watk. Cop. 437. 

and 10. (z) 1 Watk. Cop. 437, 438. 
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Chaptbr XII. 
SEAECHES FOE INCTJMBEANCES. 



Sbction 1. 

What Searches usually made. 

Should the estate or any portion of it be situate in 
either the counties of Middlesex or York or the town 
and county of Kingston-upon-Hull, or form part of the 
great level of the fens called Bedford Level, search 
should be made before completion of the purchase in 
the registries established under the acts presently re- 
ferred to, and whether the property be situate either 
in the places above mentioned or elsewhere, searches 
should be made in the Central Office of the Supreme 
Court of Judicature for judgments, crown debts, lis 
pendensy annuities, and executions, and search should also 
be made for bankruptcies and insolvencies affecting the 
title. 

Section 2. 

Searches in the Local Registries. 

The statute 7 Anne, c. 20, enacts that a memorial of 
all deeds and conveyances and of all wills and devises 
in writing of or concerning or whereby any honors. 
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manors, lands, tenements or hereditaments in the county 
of Middlesex may be in any way affected in law or 
eqmty may be registered as by the act directed, and 
that every such deed and conveyance shall be adjudged 
fraudulent and void against any subsequent purchaser 
or mortgagee for valuable consideration, unless such 
memorial thereof shall be registered as directed by the 
act before the registering of the memorial of the deed ' 
or conveyance under which such subsequent purchaser 
or mortgagee shall claim ; and that every such devise 
by will shall be adjudged fraudulent and void against 
any subsequent purchaser or mortgagee, xmless a memo- 
rial of such will be registered in the manner directed by 
the act (a). 

That all memorials of wills which shall be registered 
within six months after the death of the devisors dying 
in Great Britain, or within three years after the death 
of devisors dying on the sea or beyond the seas, shall be 
valid as against subsequent purchasers (b) ; but no pro- 
tection will be given to devisees under a will which has 
not been discovered by them until the expiration of six 
months after the death of the testator, and when in con- 
sequence no registration of the will or of the impediment 
preventing its registration has been made within the 
prescribed time (c). 

That the act does not extend to any copyhold estates 
or to any leases at a rack rent, or to any lease not 

(a) Sect. 1. (c) Church y. Turner, 1 L^ R., 

{b) Sect. 8. Ch. 310. 
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exceeding twentj-one years where the actual possession 
and occupation goes with the lease, or to any of the 
chambers in Serjeants' Inn, the Inns of Court, or Inns 
of Chancery (rf). 

That no statute or recognizance (other than shall be 
entered up on account of the crown) shall affect or bind 
any honors, manors, lands, tenements or hereditaments 
situate in the cotmty of Middlesex imtil a memorial 
thereof shall be registered in the manner directed by 
the act (e). 

The 2 & 3 Anne, c. 4, contains similar provisions (/) 
to sects. 1, 8 and 17 of the Middlesex Act with refer- 
ence to deeds, conveyances and wills relating to honors, 
manors, lands and tenements situate within the West 
Biding of the county of York ; and sect. 4 of the 5 & 
6 Anne, c. 18, which purports to make the register 
established for the West Biding more effectual, is simi- 
lar to sect. 18 of the Middlesex Act, but thirty days are 
allowed to elapse between the entering up of the judg- 
ment and the registration thereof. 

The 6 Anne, c. 35, contains similar provisions {g) to 
the Middlesex Act with reference to deeds, conveyances^ 
wiUs, judgments and recognizances relating to honors, 
manors, lands and tenements situate in the East Biding 
and the town and county of the town of Kingston-upon- 
Hull, and as in the West Biding Act thirty days are 

I , 5 

(d) 7 Anne, c. 20, s. 17. (/) Sects. 1, 16, and 20. 

(<?) Sect, 18. Ip) Sects. 1, 14, 19, and 29. 
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allowed to elapse between the entering up of the judg- 
ment and the registration thereof. 

The 8 Geo. 2, c. 6, contains similar provisions (A) to 
the Middlesex Act with reference to deeds, conveyances, 
wills, judgments and recognizances relating to honors, 
manors, messuages, lands and tenements situate in the 
North Eiding, but twenty days are allowed to elapse 
between the entering up of the judgment and the regis- 
tration thereof. 

By the two last-mentioned acts (t), the words grant, 
bargain and sell, in a deed of bargain and sale of an 
estate in fee simple enrolled in the registry, imply cove- 
nants for quiet enjoyment of the lands against the bar- 
gainor, his heirs and assigns, and all claiming under 
him, and also for further assurance by the bargainor 
thereof, his heirs and assigns, and all claiming under 
him, Tuiless restricted by express words. 

The Vendor and Purchaser Act, 1874 (/), provides 
that where the will of a testator devising land in Middle- 
sex or Yorkshire has not been registered within the period 
allowed by law on that behalf, an assurance of such land 
to a purchaser or mortgagee by the devisee, or by some 
one deriving title xmder him, shall, if registered before^ 
take precedence of and prevail over any assurance from 
the testator's heir-at-law {k). 

It is a very prevalent practice to confine the search 

(A) Sects. 1, 16, 18 and 24. (J) 37 & 38 Vict. c. 78. 

(i) 6 Anne, c. 35, ss. 30, 34 ; 8 {k) Sect. 8. 

Geo. 2, c. 6, 8. 35. 

S. Z 
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for inoumbranoes registered under the above acts to tbe 
period which has elapsed from the last purchase or 
mortgage transaction, relying upon the presumption 
that sufficient searches were made on behalf of the 
former purchaser or mortgagee, but the proper course 
is to search for dealings with the property during the 
whole period for which the title is deduced. 

Begistration under the above acts is not of itself 
notice, and a purchaser or mortgagee obtaining the 
legal estate is not affected by a prior equitable registered 
incumbrance of which he had no notice (/), though if 
the register is searched the party searching will be 
deemed to have notice of every document registered 
during the period for which he searched (m) ; and a 
purchaser who buys with notice of an unregistered deed 
is bound by such deed in equity as though it had been 
registered (n) ; but a further charge in favour of a first 
mortgagee should be registered, and will be postponed 
to a subsequent registered mortgage taken without 
notice of the further charge (o) ; and a third mortgagee 
who has registered his mortgage has been held to be 
entitled to priority over a second mortgagee who had 
not taken that precaution (p). 

The assignment of a legacy charged on real estate is 

(/) Wi^emcm v. Westland, 1 («) Ze Neve v. Ze Neve, 3 Aik. 

You. & J. 117; Morecock v. 246; Blades y. JBlades, 1 Eq. Ab. 

DickenSy Ambl. 678 ; Underwood 368. 

V. Courtoumy 2 Sch. & Lef. 64; (o) Credlandy. Potter, li.B,., 10 

Bee, however, Holland v. Hart, Ch. 8. 

Weekly Notes, 1871. {p) In re Wright's Mortffoge 

(m) Sodgson v. Bean, 2 Sim. & Trtute^ 16 Eq. 41. 
Stu. 221. 
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not within the Eegistry Acts, and it has been held that 
a mortgagee of a legacy so oharged, who registered his 
deed, did not acquire any priority oyer a prior un- 
registered incumbrance (g), but a deed of appointment 
under a power should be registered (r). 

A deposit of deeds to secure a debt, accompanied by 
an agreement on the part of the borrower to execute a 
legal mortgage on demand, requires registration (s). 

It is the practice to require the registration of a bene- 
ficial lease for a term not exceeding twenty-one years, 
where it is assigned for a valuable consideration, though 
it is doubtful whether the mere assignment for a valu- 
able consideration and not by way of mortgage takes 
the transaction out of the exception contained in the 
act (t) ; and the non-registration of a lease will not be 
got over by registering an assignment in which the lease 
is recited {u). 

It is assumed that if the vendor is both heir and 
devisee, registration of the will, so far as regards any f | 
devise to such heir, is unnecessary, and that in the case | f 
of a chattel interest in real estate which devolves by 
operation of law upon the executor, registration of the 
will would also be unnecessary. 

The Bedford Level Act (v) enacts that no lease, grant 

{q) Malcolm v. Charlesworthy 1 {t} Frid. Con., tit. « Search for 

Keen, 63. Inomnbranoes." 

(r) Scratton v. Quinet/, 2 Yes. (t«) Soneyconib v. WMron^ 2 

Ben. 413. Str. 1064. 

(f) Neve Y. Fennell, 2 H. & M. (v) 15 Car. 2, o. 17, B. 8. 
170. 

z2 



^ 



3iO SEARCHES FOR IXCXJMBRAKCES. [CH. XII. § 2. 

or oonyeyance of or charge upon the 95,000 acres therem 
comprised or any part thereof, except leases for seven 
years or under in possession, shall be of force but from 
the time of their registry at the Bedford Level office. 

It has been decided upon the construction of thLs^ 
statute, that conveyances of the lands forming part of 
the 95,000 acres which were not registered were never- 
theless valid for all purposes, except for entitling the 
grantees to the privileges conferred by the act as owners 
of lands within the level and for the other purposes of 
the aot(ir). 



Section 3. 

Judgments. 

Prior to the act of 1 & 2 Vict. c. 110, a moiety only 
of a debtor's freehold lands could be extended imder an 
elegit (ip), and copyholds coidd not be extended at all(y), 
nor an advowson in gross (z), nor estates in joint tenancy 
after the death of the joint tenant, nor estates tail so as 
to affect the issue in tail {a) ; and chattels real were 
only bound from the time when a writ of execution was 
lodged with the sheriff. 

The 10th section of the Statute of Frauds {b) em- 

{w) Wallis V. Brownf 10 Sim. Att.^Gen, v. Andrew^ Hard. 33. 
127 ; Hodaon v. Sharpe^ 10 East, {y) 3 Co. 9. 

350. (z) 3 Bac. Abr. 382. 

(z) 13Edw. 1| 0. 18. The en- (a) Ashbumham y. St. Johty 

tirety might be taken under two Cro. Jac. 85. 
judgments of the same term, {b) 29 Oar. 2, o. 3. 
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powers the sheriff to deliver execution of all such lands, 
&o. as any person or persons should be seised or pos- 
sessed of in trust for the debtor, as if the debtor had 
been seised of such lands, &c. for such estate as they be 
jseised for him at the time of execution sued* 

This provision did not afEect trusts of terms of years (c), 
or equities of redemption {d), or estates held in trust for 
the debtor at the date of the judgment but aliened 
before execution (e). 

To facilitate searches for judgments a docket was 
provided (/), and in order that a judgment might 
become binding as against purchasers or mortgagees it 
had to be docketed, and, if intended to affect land in a 
register county, entered in the local registry {g). 

The law relating to judgments, so far as they affect 
the lands of a debtor, is governed by provisions contained 
in the following acts of parliament : viz., 1 & 2 Vict, 
c. 110; 2 & 3 Vict. c. 11 ; 3 & 4 Vict. c. 82 ; 18 & 19 
Vict. c. 15 ; 23 & 24 Vict. c. 38 ; 27 & 28 Vict. 
o. 112. 

The 1 & 2 Vict. c. 110, s. 11, empowers the creditor 
to take in execution all lands, tenements, rectories, 
tithes, rents and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, as the 

{e) Scott V. Seholey^ 8 East, Higgim v. York Bid. Co,^ 2 Atk. 

467. 107. 

{d) Burdon v. Kennedy, 3 Atk. (/) 4 & 5 Will. & Mary, 320 ; 

739. 7 & 8 Will. 3, 0. 36. 

(e) Munt y. Coles, Com. B. 226 ; (g) Johnson y. Soldsworth^ 1 

Marrie y. Bugh, 4 Bing. 335 ; Sim. N. B. 106. 
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person against whom execution is sued or anyperson in 
trust for him may be seised or possessed at the date of 
the judgment or at any time afterwards, or over which 
such person shall have any disposing power which he 
might, without the assent of any other person, exercise 
for his own benefit. 

The 13th section makes a judgment to operate as 
a charge on all lands, tenements, rectories, advowsons, 
rents and hereditaments, including lands and heredita- 
ments of copyhold or customary tenure, as the debtor 
should at the time of entering up such judgment or at 
any time afterwards be seised, possessed or entitled for 
any estate or interest whatever at law or in equity, or 
over which such debtor shall at the time of entering up 
such judgment or at any time afterwards be seised, pos- 
sessed or entitled for any estate or interest whatever at 
law or in equity, or over which such debtor shall at the 
time of entering up such judgment or at any time after- 
wards have any disposing power which he might, without 
the assent of any other person, exercise for his own 
benefit, and shall be binding as against the debtor and 
aU persona dauning under him, and shaU also be binding 
against the issue of his body and aU other persons whom 
he might, without the assent of any other person, debar 
from any remainder, reversion or other interest; and it 
is provided that no judgment creditor shall be entitled 
to proceed in equity to obtain the benefit of his charge 
until the expiration of one year from the entering up of 
the judgment, and that the charge shall not give him 
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any preference in bankruptcy unless the judgment was 
entered up one year at least before the bankruptcy of 
the debtor, and also that nothing contained in the act 
shall affect any doctrine of courts of equity whereby 
protection is given to purchasers for valuable considera- 
tion without notice. 

By the 18th section, all decrees and orders of courts 
of equity, all rules of courts of law, all orders of the lord 
chancellor or of the court of review in matters of bank- 
ruptcy, and all orders of the lord chancellor in matters 
of lunacy, whereby any sum of money or any costs, 
charges and expenses shall be payable to any person, 
are respectively put upon a similar footing to judg- 
ments. 

The 19th section provides that no judgment, decree, 
order or rule shall by virtue of that act affect any lands, 
tenements or hereditaments as to purchasers, mortgagees 
or creditors, unless and until a memorandum or minute 
containing the name and the usual of last-known place 
of abode, and the title, trade or profession of the person 
whose estate is intended to be affected thereby, and the 
court and the title of the matter or cause in which such 
judgment, order, decree or rule shall have been obtained 
or made, and the date of such judgment, decree, order 
or rule, and the account of the debt, damages, costs or 
moneys thereby recovered or ordered to be paid, shall be 
left with the senior master of the Court of Common 
Pleas at "Westminster. 

By the 2 & 3 Vict. o. 11, s. 4, all judgments of the 
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superior courts, decrees or orders in any court of equity, 
rules of a court of common law, and orders in bank- 
ruptcy or lunacy, which, since the passing of the act of 
the 1 & 2 Vict. c. 110, have been registered under the 
provisions therein contained, or which shall hereafter be 
so registered, shall, after the expiration of five years 
from the date of the entry thereof, be null and void 
against lands, tenements and other hereditaments as to 
purchasers, mortgagees or creditors, unless a like memo- 
randum or minute as was required in the first instance 
is again left with the senior master of the said Court of 
Common Pleas within five years before the execution 
of the conveyance, settlement, mortgage, lease or other 
deed or instrument vesting or transferring the legal or 
equitable right, title, estate or interest in or to any such 
purchaser or mortgagee for valuable consideration, and 
so toties quoties at the expiration of every succeeding 
five years. 

It is provided by section 5 of the act, that no judg- 
ment shall aSect lands, &c. as against purchasers or 
mortgagees without notice further or otherwise, al- 
though duly registered, than a judgment would have 
bound such purchaser or mortgagee before the 1 & 2 
Vict. c. 110. 

By the 3 & 4 Vict. c. 82, s. 2, it is provided, that no 
judgment, &o. should by virtue of the act of 1 & 2 
Vict. c. 110, afEect any lands, &c., at law or in equity, as 
to purchasers, mortgagees or creditors, unless the same 
was registered, any notice of any such judgment, &c. to 
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any suoh purchaser, mortgagee or creditor in anywise 
notwithstanding. 

By the 18 & 19 -Vict. c. 15, s. 4, it is provided, that 
no judgment, &c. which might be registered under the 
said act of 1 & 2 Vict. c. 110, shall afEect any lands, &c. 
as to purchasers, mortgagees or creditors, unless and 
until such a memorandum or minute as in the said act 
in that behalf mentioned shall have been left with the 
proper officer of the proper court, any notice of any 
such judgment, &c. to any such purchaser or mortgagee 
or creditor in anywise notwithstanding. 

It is provided by the 6th section, that it shall be 
sufficient to bind purchasers, mortgagees and creditors, 
if such a memorandum or minute as was required in the 
first instance is again left with the senior master of the 
Common Pleas within five years before the execution 
of the conveyance, settlement, mortgage, lease or other 
deed or instrument vesting or transferring the legal or 
equitable right, title, estate or interest in or to any such 
purchaser or mortgagee for valuable consideration, or as 
to creditors within five years before the right of such 
creditors accrued as directed by the said last-mentioned 
act, although more than five years shall have expired, 
by effluxion of time since the last previous registration, 
before such last-mentioned memorandum or minute was 
left, and so toties quoties upon every re-registry. 

It is provided by section 11, that where any legal or 
-equitable estate or interest or any disposing power in 
or over any lands, &c. shall, under any conveyance or 
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other inBtniment exeoated after the passing of the act^ 
beoome vested in any person as a purchaser or mort- 
gagee, such lands, &o. shall not be taken in execution 
under any writ of elegit or other writ of execution to be 
sued upon any judgment, &c. against any mortgagee 
thereof who shsJl have been paid oS prior to or at the 
time of the execution of such conveyance, nor shall any 
such judgment, &c. or the moneys thereby secured be a 
charge upon such lands, &c. so vested in purchasers or 
mortgagees ; and the section contains a similar provision 
as to crown debts. 

By the 23 & 24 Vict. c. 38, s. 1, it is provided, that 
no* judgment, statute or recognizance to be entered up 
after the passing of the act shall affect any land (of 
whatever tenure) as to a bond fide purchaser for valuable 
consideration or a mortgagee (whether such purchaser 
or mortgagee has notice or not of any such judgment, 
&c.), unless a writ or other due process of execution of 
such judgment, &c. shall have been issued and re- 
gistered as thereinafter mentioned before the execution 
of the conveyance or mortgage to him, and the payment 
of the purchase or mortgage money by him, yet so that 
no such judgment, &c., nor any writ of execution or 
other process thereon, shall affect any land as to a bond 
fide purchaser or mortgagee, although execution or other 
process shall have issued thereon and have been duly 
registered, unless such execution or other process shall be 
executed and put in force within three calendar months 
from the time when it was registered. 
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It is provided by the second section, that the registry 
thereinbefore required of any writ of execution or other 
due process on any judgment, &c. in order to bind a 
purchaser or mortgagee shall be made by a memorandum 
.or minute referring to the judgment, &c. already re- 
gistered, so as to connect the registry of the writ of 
execution or other process therewith, such memorandum 
or minute to be left with the senior master of the Court 
of Common Pleas at Westminster, who shall forthwith 
enter the particulars in a book in alphabetical order by 
the name of the person in whose behalf the judgment, 
&o. upon which the writ of execution or other process 
issued was registered, and also the year and the day of 
the month when every such memorandum or minute 
shall be left with him. 

By the 27 & 28 Yict. c. 112, after reciting that it is 
desirable to assimilate the law afEecting freehold, copy- 
hold and leasehold estates to that affecting purely per- 
sonal estates in respect of future judgments, statutes and 
recognizances, it is provided that no judgment to be 
entered up after the passing of the act (the 29th July, 
1864) shall affect any land of whatever tenure, until the 
same shall have been actually delivered in execution by 
virtue of a writ of elegit or other lawful authority in 
pursuance of such judgment. 

The 2nd section provides, that the term "land'' shall 
include all hereditaments, corporeal or incorporeal, or 
any interest therein. 

The 3rd section provides, that every writ or other 
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prooesB of exeoution of any such judgment, &o. by virtue 
whereof any hereditaments shall have been actually de- 
livered in exeoution, shall be registered in the manner 
provided by the 23 & 24 Vict. o. 38, but in the name of 
the debtor instead of the creditor, and that no other or 
prior registration of such judgment shall be necessary 
for any purpose. 

It is provided by the 4th section, that every creditor 
to whom any hereditaments of his debtor shall have 
been actually delivered in execution by virtue of any 
such judgment, &c., and whose writ or other process 
of execution shall be duly registered, shall be entitled, 
while the registry of such writ, &c. shall continue in 
force, to obtain from the Court of Chancery upon peti- 
tion in a summary way an order for the sale of his 
debtor's interest in such land. 

It is provided by the 6th section, that if it shall ap- 
pear on making inquiries that any other debt due on 
any judgment, &c. is a charge on such land, the creditor 
entitled to the benefit of such charge (whether prior or 
subsequent to the charge of the petitioner) shall be 
served with notice of the order for sale, and shall after 
such order be bound thereby ; and he is to be at liberty 
to attend the proceedings, and the proceeds of the sale 
are to be distributed among the persons who may be 
found entitled thereto, according to their priorities. 

The 6th section provides, that every person claiming 
any interest in such land through or under the debtor 
by any means subsequently to the delivery of such land 
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in execution, shall be bound by every such order of 
sale. 

The following are some of the points which have been 
decided with reference to judgments as a charge upon 
real property: — 

A purchaser is not bound to search for registered 
judgments (A). 

A judgment creditor, who has acquired the legal seisin 
and possession of land under an elegit, will not prevail 
against a prior equitable mortgage of which he has no 
notice (^). 

If a judgment be entered up against a vendor after a 
contract for sale, it will be a charge on the unpaid pur- 
chase-money, and if entered up against a mortgagor 
subsequently to the mortgage, it is a charge upon the 
surplus proceeds of sale in the hands of a mortgagee, 
who must apply the same in discharge of all payments 
of which he has notice (k) ; and a trustee for sale of 
real property cannot safely pay the proceeds of sale to a 
debtor as against the debt of a judgment creditor (/). 

Judgments have been held not to be charges upon 
ecclesiastical livings (m). 

A purchaser who becomes such within five years from 
the registering of a judgment remains affected by it, 

(A) Zane v. Jacksofty 20 Beay. (/) Thomas v. Cross, 11 Jur. 

535. 384 ; see also Thornton y. Finchy 

(i) TFhitworth v. Oaugainy X 4 Gif. 606. 
Phil. 728. (m) Batta v. BrotherSy 2 Sm. & 

{k) Thornton v. Finchy 4 Gif. Gif. 509; Hawkins t. GathercoUy 

504. 6 De G., M. & G. 1. 



1 
I 
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though it is not subsequently re-registered (n). If such 
purchaser sells again after the expiration of the five years 
the second purchaser is not affected, a search for five 
years being sufficient in all cases (o). 

The priorities of judgment creditors are not determined 
by the date of the judgment, but by the time at which 
the writs of execution issued thereon are placed in the 
hands of the sheriff (p). 

To bring equitable interests in land within the 1st 
section of 27 & 28 Vict. o. 112, application must be 
made to the Court to remoye the impediment which will 
exist by reason of the legal estate being outstanding, 
and, until this is done, the execution creditor will not 
have any charge on the land (q), though an execution 
creditor is not bound to redeem prior incumbrances, but 
may obtain a decree for sale, maJdng the subsequent 
incumbrancers parties (r). 

Before quitting the subject of registered judgments 
it should be remarked, that, as to judgments entered up 
prior to the act of 27 & 28 Vict., a purchaser without 
notice is imaffected thereby, so far as the extended 
remedies of the statutes of the present reign are con- 
cerned, even though the judgment be registered and re- 
registered, but such purchaser will be affected under 

(«) Beavan v. £arl of Oxford^ {q) Satton v. Say wood, L. R., 

6 De G., M. & G. 492. 9 Ch. 229 ; Beckett v. Buckley, L. 

(o) Benham v. Keen, 1 John. & R., 17 Eq. 437 ; Be South, L. R., 

Hem. 685. 9 Oh. 369. 

(p) Guest Y. Cowhridge Bail, Co,, (r) WeUs v. Kilpm, L. R., 18 

L. R., 6 Eq. 619. Eq. 298. 
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fiuch judgment to the same extent as he would haye 
heen under the old law (s). 

Where land purchased is in a register county, a search 
for judgments in the Common Pleas registry will be 
sufficient, as judgments registered in the local registry 
alone do not affect purchasers and mortgagees, either 
with or without notice. A purchaser should not, how- 
eyer, rely upon his own want of notice but search the 
registries, as on a re-sale the purchaser from him might 
search the registries and find judgments, which, but for 
want of notice, would have affected the title to the pro- 
perty sold, and if such judgments had been duly re-regis- 
tered it would be difficult to prove the want of notice. 

The search should be made immediately before com- 
pletion and carried back for five years. Although, as it 
has been seen, judgments entered up after the 29th of 
July, 1864, need not be registered, still judgments 
entered up before that time and re-registered wiU con- 
tinue to bind the property. 

Search should also be made for executions issued and 
registered since the 29th July, 1864. 



Section 4. 

Crown Debts. 

By the 2 & 3 Viot. o. 11, s. 8, it is enacted, that no 
judgment, &c. thereafter to be obtained or entered into 

(«) Prid. Con., tit. '^Search for Inoiimbranoes;" 2 & 8 Ylct. o. 11, 
B. 6. 
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in the name or upon aooount of her Majesty, or inquisi* 
tion by which any debt should be found due to her 
Majesty, or any obligation or specialty thereafter to be 
made, or any acceptance of office thereafter to be ao« 
oepted by officers whose lands should thereby become 
liable for the payment of arrearages under the act of the 
13 Eliz. c. 4, shall affect any lands, &c. as to purchasers 
or mortgagees until a memorandum containing the par* 
ticulars thereby proyided is left with the senior master of 
the Court of Common Fleas, who shall forthwith enter 
the same particulars in a book to be intituled ^^The 
Index to Debtors and Accountants to the Crown.'* 
But any two (t) of the Commissioners of the Treasury 
are empowered, upon such terms as they may think 
proper, to certify by writing under their hands that any 
lands of any crown debtor or accountant to the crown 
shall be held by the purchaser or mortgagee thereof dis- 
charged from all further claims of her Majesty, her heirs 
or successors, in respect of any debt or liability of the 
debtor or accountant to whom such land belonged (m). 
And a similar power has more recently been given to 
any two of the commissioners or other principal officers 
of any public department, with respect to any crown 
bond or other security concerning or incident to any 
such department, or if there be only one such commis- 
sioner or officer, then the power is vested in him (x). 
By the 22 & 23 Vict. c. 35, s. 22, it is provided, 

{t) 12 & 13 Vict. c. 89. (x) 16 & 1 7 Vict. c. 107, 8S. 196^ 

(«) 2 & 3 Vict. 0. 11, 8. 10. 197 ; 23 & 24 Vict. c. 115, s.- 1. 
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that from and after the 31st December, 1859, the pro- 
vision for the re-registry of judgments, &o. contained in 
the 2 & 3 Yict. c. 11, as explained and amended by 
the 18 & 19 Yict. c. 15, shall extend to every judgment, 
&o. as, by sect. 8 of the 2 & 3 Yict. o. 11, is required 
to be registered ; thus rendering it obligatory on the 
crown, in order to bind the lands, &c. of its debtors or 
accountants as against purchasers, mortgagees or credi- 
tors becoming such after the 31st December, 1859, to 
register in like manner as is necessary in the case of a 
private person, and so that notice of any such judgment, 
&c. not duly registered shall not avail against pur- 
chasers, mortgagees or creditors becoming such after 
the 31st December, 1859, as to lands, &c. : and this 
provision shall apply to every such judgment, &c. as, 
since the passing of the 2 & 3 Yict. o. 11, has been 
registered under the provisions therein contained or 
shall thereafter be so registered. 

The 28 & 29 Yict. c. 104, s. 48, enacts, as to crown 
debts dated subsequently to the 5th of Jidy, 1865, that 
any judgment, &c. obtained after that date by or on 
behalf of the crown, or any obligation or specialty made 
after that date to the crown, or any acceptance of office 
accepted after that date from or under the crown, shall 
not affect any lands as to a bond fide purchaser or mort- 
gagee, whether he has notice or not, unless an extent 
or other process of execution is issued and registered 
before the execution of the conveyance, &c., and the> 
payment of the mortgage or purchase-money. 

S. A A 
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Seotion 49 prescribes the mode of registration of the 
writ or other process in the Court of Common Pleas. 

And where property is situate in a palatine county, 
the palatine Court of Common Pleas should be searched 
as also the Court T>f Common Pleas at Westminster, as 
the acts of 1 & 2 Vict. c. 110 (y), and 18 & 19 Vict. 
0. 16 (z), provide for the registration and re-registration 
of judgments, &c. in the Courts of Common Pleas of 
these counties, in the same manner as is provided with 
reference to the courts at Westminster, in order to affect 
lands within the jurisdiction of such palatine courts. 



Section 5. 

~ Annuities. 

Annuities and rent-charges are incumbrances, a re- 
cord of which has been provided by the legislature, 
and which should be searched before completion of the 
purchase. 

This species of charge upon property was more fre- 
quent than at present, when the usury laws were in 
force ; and being resorted to for the purpose of evading 
them was made the subject of several very stringent 
legislative enactments (a), which have now been re- 
pealed (ft). The registration of deeds creating annui- 
ties aad rent-charges is now regulated by a recent act 
of parliament (c), which provides that any annuity or 

(y) Sect. 21. o. 92 ; 7 Geo. 4, c. 75. 

(«) Sects. 1, 2, 3, 7, 9. (b) 17 & 18 Vict. c. 90. 

(a) 53 Geo. 3, c. 141 ; 3 Geo. 4, {e) 18 & 19 Yict. o. 15. 



CH. XII. § 5.] ANNUITIES. 356 

xent-oharge granted after the passing of the act other- 
wise than by marriage settlement for one or more life 
or lives, or for any term of years or greater estate deter- 
minable on a life or lives, shall not affect any lands, &c. 
^U3 to purchasers, mortgagees or creditors unless and 
until a memorandum or minute containing the name 
and the usual or last known place of abode, and the 
title, trade or profession of the person whose estate is 
intended to be affected thereby, and the date of the 
deed, bond, instrument or assurance whereby the an- 
nuity or rent-charge is granted, and the annual sum or 
sums to be paid, shall be left with the senior master of 
the Court of Common Pleas at Westminster, who shall 
forthwith enter the particulars in a book in alphabetical 
order, by the name of the person -whose estate is to be 
aiEected {d). 

It is also enacted, that the provisions of the act are not 
to extend to annuities or rent-charges given by mO. (e). 



Section 6. 
Lis pendens. 

The 2 & 3 Vict. c. 11, s. 7, provides, that no lis 
j>endens shall bind a purchaser or mortgagee without 
express notice thereof, unless and until a memorandum 
or minute containing the name and the usual or last 
known place of abode, and the title, trade or profession 

(d) 18 & 19 Viot. 0. 16, 8. 12. M ^' 

aa2 
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of the person whose estate is intended to be affected 
thereby, and oertain other particulars, shall be left with 
the senior maste]: of the Court of Common Pleas, who- 
shall enter the same in a book in alphabetical order by 
the name of the person whose estate is intended to be 
affected. 

The provisions for re-registering judgments every five 
years also extend to lis pendens. 

It will be observed that notice of a pending suit will 
be effectual even though the suit be not registered as 
provided for by the act, and a person purchasing during 
the pendency of a suit which relates to the subject of 
his purchase will be bound by a decree made against 
the person through whom he derives title, whether he 
has notice of the pending proceedings or not (/) ; but 
the suit must be pending, as a decree will not be deemed 
implied notice to a purchaser after the cause is ended (g), 
and the purchaser will only be bound by rights ascer- 
tained in the suit affecting the estate purchased by 
him (A). 

A purchaser cannot refuse to complete his purchase 
by reason of a pending suit, if the claim in respect of 
which the suit is instituted cannot be sustained, notice 
of a lis pendens not being of necessity an incumbrance,, 
but simply notice of a claim (i). 

(/) Bishop of Winchester v. borough, 3 Atk. 391 ; Bellamy v. 

Faine, II Ves. 194. Sabine, 1 De Gr. & Jones, 584 ; 

{g) Kinsman v. Kinsman, 1 R. Tyler v. Thomas, 26 Beay. 47. 

& M. 617. (») BuU V. Sutehons, 9 Jur. 

(A) JTorsley v. Earl of Sear* 954. 
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Searches for judgments, executions, crown debts, 
annuities, and lis pendens are now made in the Central 
Office of the Supreme Court of Judicature ; and section 2 
of the Conveyancing Act, 1882, provides, that persons 
requiring, for the purposes of that section, search to be 
made in such office for entries of judgments, deeds, or 
other matters or documents whereof entries are required 
or allowed to be made in that office, may deliver in the 
office a requisition in that behalf referring to that sec- 
tion, whereupon the search required shall be made and 
a certificate of the result thereof made and filed in the 
office. Office copies of which, issued on requisition, shall 
be evidence of the certificate, but nothing in the section 
or in any rule made thereunder shall prejudicially affect 
the right which any person may have independently 
thereof to make, any search in the office as heretofore. 

This section does not extend to Ireland, as it intro- 
duces into this country a practice which has long been 
established there, not only with regard to incumbrances 
registered in the High Court, but to those registered 
in the deeds registry there, a registry similar to the 
local registries here, but which extends to the whole 
of that country. 



Section 7. 

Remedies for Breach of Contract 
In case a purchaser refuses to complete his purchase, 
the vendor may either insist upon the contract being 
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oaxried out, or bring an action for the damages sustained 
by its non-performance; but in either case he must show 
that he can deduce a good title according to the con* 
tract, and that he is ready and willing to execute a 
conveyance {k). 

The purchaser may in like manner compel a specific 
performance, or bring his action for damages, if the 
Tender refuses to complete ; but he should previously 
tender a conveyance and the purchase-money to the 
vendor, unless the vendor has discharged him from so 
doing (/) ; and the conveyance or assurance tendered 
must be in such form as the vendor is bound under the 
terms of the contract to execute (w). But if the vendor 
refuse to furnish or verify the abstract, or fail to show a 
good title (n), or have placed himself in such a position 
as to be unable to complete the purchase, the teiider 
will be rendered unnecessary (o). 

The measure of damages recoverable by a vendor for 
breach of contract for sale of land will be the difference 
between the value of the land at the time the contract 
ought to have been completed and the date of the 
breach (j)). 

(k) Foole V. Sill, 6 M. & W. («) Thames Haven Co, v. Bry^ 

835 ; Ferry v. Smith, 1 Oar. & mer, 6 Ex. 696 ; Berry t. Tovnff, 

M. 654 ; Laird v. Fim, 7 M. & 2 Esp. 640, n. ; Clarke v. King, 2 

W. 474. Oar. & P. 286. 

(/) Knight v. Croekfard, 1 Esp. (o) Caines v. Smith, 16 M. & 

189 ; FooU v. Hill, 6 M. & W. W. 189 ; Short v. Stone, 3 D. & 

836 ; Lovelock t. Franklin, 8 Q. B. L. 580. 

871. (p) Watkins v. Watkins, 12 

(m) Manning y. Bailey, 2 Ex. 46. L. J., Ex. 352. 
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The measure of damages reooverable by a pm*ohaser 
will be confined to the expenses which he may have 
incurred in the investigation of the title and proceeding 
to completion (^), including interest upon his deposit (r), 
and upon the balance of his purchase-money if lying 
idle (s) ; but he will not generally be entitled to any 
damages for the loss of the bargain {t)y or for expenses 
incurred prior to the contract (w), or loss by selling out 
of the funds (a?). This rule will not apply in the case 
of a lease granted by one who has no power to grant it ; 
thus, where a tenant for life with power to grant leases 
in possession and not in reversion, granted a lease in 
reversion, receiving a premium, and died before the 
commencement of the term, it was held that the lessee 
was entitled to recover under the lessor's covenant for 
quiet enjoyment from the executor the amount of the 
premium paid for the void lease, as also the costs of 
preparing it, in addition to damages for breach of con- 
tract (y) ; and where the lessee of the use of an entrance,, 
which he had acquired by arrangement with the person 
entitled in reversion to premises occupied by him, a 
portion whereof he had surrendered to them, was dis» 

{q) Mall V. Betty, 5 Scott, N. R. Ad. & E. 519 ; Bain v. Fothergilly 

608. 7 L. B., H. L. 158. 

(r) Eodget v. Lord Zieh/ield, 1 (m) Sodgea y. Lord Lichfield, I 

Bing., N. S. 492. Bing,, N. S. 492. 

(«) Sherry v. Oke, 3 Dowl., P. 0. {x) Flureau v. Thomhill, 2 W- 

349. Bla. 1078. 

{t) Tyrer v. King, 2 Oar. & K. (y) Locke v. Furze, 1 L. B., 

149; Flureau v. Thomhill, 2 W. 0. P. (Ex. Oh.) 441. 
Bla. 1078; Clare y. Maynard, 6 
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turbed in the enjoyment of such entrance, it was held 
he was entitled to such a measure of damages as amounted 
to the differenoe between the then present state of things 
and what it would have been if he had obtained a title 
to the entrance (s). In another case, where a person 
representing that he had authority from the owners of 
the estate, entered into a contract which they repudiated, 
it was held that the measure of damages recoverable 
against the person exceeding his authority was to in- 
clude the difference between the contract and market 
price of the estate (a). So also where the vendor is 
aware at the time of entering into the contract that he 
has no title, or omits to take the necessary steps for 
putting the purchaser into possession, or the sale is not 
carried out in consequence of the vendor changing his 
mind, a purchaser would be entitled to damages for loss 
of the bargain (b). 

Specific performance of the contract will be enforced 
at the instance of either vendor or purchaser, or those 
representing them in interest, if there be a contract valid 
at law, and such as, having regard to the circumstances, 
ought to be enforced (c), — ^if there be a good title accord- 
ing to the terms of the contract, and damages will not 
furnish a complete remedy, or if it would be inequit- 



(«) JFaU V. Th4 Citif of London (b) Simons v. Fatehett, 7 E. & 

Seal Froperty Company ^ 9 L. B., B. 668 ; Robinson y. Hardman^ 1 

Q. B. 249. Exch. 850. 

(a) Goodwin y. FranciSy 5 L. B., (e) Blyth y. Elmshirst, 1 Yes. & 

0. P. 296. B. 2. 
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able not to enforce it, but the agreement must be free 
from uncertainty and ambiguity {d), A bargain so un- 
reasonable that hardship arises to a degree of inconve- 
nience and absurdity so great that the court can judi- 
cially say that such could not be the meaning of the 
parties, will not be enforced {e) ; or where the contract is 
entered into under circumstances of mistake or surprise, 
imless the mistake does not materially affect the substance 
of the agreement (/) . And an agent exceeding his autho- 
rity in entering into a contract will be liable to the pro- 
posed purchaser for any money expended pursuant thereto 
which may become lost to the purchaser by reason of the 
principal refusing to carry out the contract {g)> 

Under certain circumstances a contract may be re- 
scinded. The remedy is one in most cases resorted to 
by a purchaser in an action to recover the purchase- 
money or deposit, and generally arises where the vendor 
is unable to make a good title according to the contract, 
or where the contract has been entered into under a 
mistake materially affecting the subject-matter, or is 
affected by fraud or undue influence. 

The Vendor and Purchaser Act, 1874 (A), provides 
that a purchaser of real or leasehold estate in England 

(d) Buxton T. Zistery 3 Atk. (/) Morthck y. Butler^ 10 Yes. 

383 ; Martin v. MiUhell, 2 J. & 304 ; OkiU v. Whittaker, 1 De Gt. 

W. 423. & S. 83. 

{e) BrehbU t. Boghurst, 1 Swans. (^) Spedding y. Nevill, 4 L. B., 

329 ; Squire y. Baker, 6 Vin. Ab. 0. P. 212. 

349; KimberUy y, Jennings, 6 Sim. (h) 37 & 38 Yiot. o. 78. 
^52. 
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or iheir representatives respectively may at any time or 
times and from time to time apply in a summary way 
to a judge of the Court of Ghanoery in England in 
chambers in respect of any requisitions or objections, or 
any claim for compensation, or any other question arising 
out of or connected with the contract (not being a ques- 
tion affecting the existence or validity of the contract) ; 
and the judge shall make such order upon the applica- 
tion as to him shall appear just, and shall order how 
and by whom all or any of the costs of and incident to 
the application shall be borne and paid. A vendor or 
purchaser of real or leasehold estates in Ireland or their 
representatives respectively may in like manner and for 
the same purpose apply to a judge of the Court of 
Chancery in Ireland ; and the judge shall make such 
order upon the application as to him shall appear just, 
and shall order how and by whom all or any of the 
costs of and incident to the application shall be borne 
and paid (t). 

It has been decided that on proceeding under this 
section of the act (i) the parties are in the same position 
as they would have been if the title had been referred 
on a suit for specific performance, and evidence by 
affidavit is therefore admissible {k). 

(i) Seot. 9. 

(k) In re Burroughes, 5 L. B., Ch. D. 378. 
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PART IV. 

OF COMPLETION OP THE PURCHASE AND THE EFFECT 

THEREOF. 



Chapter XTTI. 

EXECUTION OP ASSURANCE AND PAT- 
MENT OF PURCHASE-MONET. 



Section 1. 
Payment of Purchase^money to Vendor^s Solicitor. 

Upon the title being accepted by the purchaser and the 
form of assurance agreed upon between the parties 
thereto, the purchase will be completed by execution of 
the purchase deed and payment of the purchase-money. 
It is somewhat uncommon for the vendor personally 
to attend the completion of the purchase, but the pur- 
oheuser, until the Conveyancing and Law of Property 
Act, 1881, came into operation, was nevertheless en- 
titled to require the conveyance to be executed in the 
presence of his solicitor; but now it is provided by 
sect. 8, that on a sale the purchaser shall not be entitled 
to require that the conveyance to him be executed in his 
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presence or in that of his solicitor as such, but shall be 
entitled to have at his own cost the execution of the 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor ; and when 
the vendor was not present at completion to receive the 
purchase-money, the purchaser was entitled, notwith- 
standing the receipt upon the deed, to be furnished with 
a written request directed to him, and signed by the 
vendor for payment of the purchase-money to his so- 
licitor ; but now it is provided by sect. 66 of the act, 
that where a solicitor produces a deed, having in the 
body thereof or indorsed thereon a receipt for considera- 
tion money or other consideration, the deed being exe- 
cuted or the indorsed receipt being signed by the person 
entitled to give a receipt for that consideration, the 
deed shall be sufficient authority to the person liable to 
pay the same, for his paying or giving the same to the 
solicitor, without the solicitor producing any separate or 
other direction or authority in that behalf from the 
person who executed or signed the deed or receipt. 

Where an agent is empowered to receive the pur- 
chase-money it cannot be set oft against a debt due from 
him to the purchaser (a). 

(a) Young v. WhiU, 7 Beav. 606. 
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Section 2. 
Execution of Assurance* 

The parties in whom the estate is vested shotdd them- 
selves execute the assurance to the purchaser, or if the 
estate should be of copyhold tenure, surrender in per- 
son (J) ; and the purchaser is not bound to accept an 
execution under a power of attorney for which there is 
no necessity, and which may have been determined by 
reason of the death of the constituent (c) ; but the 
Conveyancing Act, 1882, si 8, provides that a power 
of attorney is given for a valuable consideration, and 
expressed to be irrevocable, will not be revoked at any 
time, either by anything done by the donor without 
the consent of the donee, or by the death, marriage, 
lunacy, unsoundness of mind or bankruptcy of the 
donee ; and sect. 9 provides for attaining the like effect, 
whether the power be given for a valuable consideration 
or not, where the instrument creating it expresses it to be 
irrevocable for a fixed time therein specified, not ex- 
ceeding one year. The conveyance of a married 
woman's interest in real estate under a power of attorney 
was formally inoperative {d)y but now the Conveyancing 
and Law of Property Act, 1881, s. 40, provides that 
a married woman, whether an infant or not, shall have 
power as if she were unmarried and of full age, by 

{b) Mitchell T. Neaiey 2 Yes. (d) Graham v. Jackson^ 6 Q. B. 

679 ; Noel y. Weston^ 6 Mad. 60. 811. 
ip) Dart, y. & P. 569. 
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deed to appoint an attorney on her behalf for the pur- 
pose of executing of any deed, or doing any other act 
which she might herself execute or do. 

When the estate is of copyhold tenure and the wife 
of the vendor is entitled to freebench, she must join in 
the surrender to the purchaser after having been sepa- 
rately examined as to such surrender being voluntary on 
her part. 

A mortgagee is not bound to reconvey before the time 

r 

fixed for redemption {e)y and he cannot be compelled to 
transfer by any other description than that under which 
the property was vested in him (/). 

A trustee of outstanding legal estate must convey 
upon request of the party entitled to a conveyance, but 
he is not bound from time to time to convey different 
parcels of the trust estate {g). 

Any one of several executors may, during the life of 
his co-executors, perform without their concurrence the 
ordinary acts of administration, and may accordingly 
alone make a valid ^assignment of a chattel interest in 
real estate (A). An assignment by an executor who dies 
before probate is granted to him is valid (e), but it is 
not so in the case of a person who is entitled to take 
out letters of adnunistration but has not done so, even 
though he subsequently obtains a grant (k). 

{e) Brown y. CoUj 14 Sim. 427. {h) Simpton y. (xutteridgey 1 

(/) Goodson y. Mlison, 3 Buss. Mad. 609. 
€94. (t) Srazier y. Hudmm, 8 Sim. 

{g) Eampahire v. BradUy^ 2 67. 
€k>U. 34. {k) Wmfl. Ezora. 390. 
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« 

When the sale is by trustees they must all join in the 
receipt for the purchase-money (/), and where a testator 
has contracted to sell, the purchase-money must be paid 
to his executor (m). 

Incumbrances whicdi would afiPect the property in the 
hands of a purchaser must be removed by the vendor or 
be paid out of the purchase-money, and any assignee of 
the unpaid purchase-money would take subject to the 
purchaser's right in this respect (w), and until completion 
of the purchase the vendor wiU remain liable for all 
defects (o). The Conveyancing and Law of Property 
Act, 1881, s. 5, provides : — 

"6, — (1) Where land subject to any incumbrance, 
whether immediately payable or not, is sold by the 
court, or out of court, the court may, if it thinks fit, on 
the application of any party to the sale, direct or allow 
payment into court, in case of an annual sum charged 
on the land, or of a capital sum charged on a determin- 
able interest in the land, of such amount as, when in- 
vested in government securities, the court considers will 
be sufficient, by means of the dividends thereof, to keep 
down or otherwise provide for that charge, ani in any 
other case of capital money charged on the land, of the 
amount sufficient to meet the incumbrance and any 
interest due thereon ; but in either case there shall also 
be paid into court such additional amount as the court 

(0 Sugd. V. & P. 664. (n) Lacey v. IngU, 2 PhilL 413 ; 

(m) Eaian y. Sanxter^ 6 Sim. Oreemvood y. Taylor^ 14 Sim. 505. 
517. (o) Dart, V. & P. 591. 
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considers will be sufficient to meet the contingency of 
further costs, expenses, and interest, and any other 
contingency, except depreciation of inyestments, not 
exceeding one-tenth part of the original amount to be 
paid in, unless the court for special reason thinks fit to 
require a larger additional amount. 

(2) Thereupon, the court may, if it thinks fit, and 
either after or without any notice to the incumbrancer) 
as the court thinks fit, declare the land to be freed from 
the incumbrance, and make any order for conveyance, 
or vesting order, proper for giving effect to the sale, 
and give directions for the retention and investment of 
the money in court. 

(3) After notice served on the persons interested in 
or entitled to the money or fund in court, the court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the appUcation or distri- 
bution of the capital or income thereof. 

(4) This section applies to sales not completed at 
the commencement of this act, and to sales thereafter 
made.'* 

Upon the assurance being delivered to the purchaser 
it will be necessary to consider if anything remains to 
complete his title to the property purchased and the 
evidence thereof, and the first thing which will suggest 
itself will probably be the stamp duties; which are 
treated of in the following chapter. 
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Chapter XI Y. 



STAMP DUTIES. 

By the Stamp Act, 1870 (a), conveyances or transfers 
upon sale of any property (except the stock of the 
Governor and Company of the Bank of England, East 
India Stock or any debenture stock or funded debt of 
any company or corporation) are chargeable with the 
following duties : — 
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The tenn oonyejanoe on sale ineludes every instni- 
ment and every deoree or order of any court or of any 
commissionerSy whereby any property upon the sale 
thereof is legally or equitably transferred to or vested in 
the purchaser or any other person on his behalf or by 
his direction {b). 

Where the consideration or any part of the considera- 
tion for a conveyance on sale consists of stock or any 
marketable security, such conveyance is to be charged 
with ad valorem duty in respect of the amount due on 
the day of the date thereof for principal and interest 
upon such security {c). 

Where the consideration or any part of the considera- 
tion for a conveyance on sale consists of any security 
not being a marketable security, such conveyance is to 
be charged with ad valorem duty in respect of the 
amount due on the day of the date thereof for principal 
and interest upon such security (o). 

Where the consideration or any part of the considera- 
tion for a conveyance on sale consists of money payable 
periodically for a definite period, so that the total amount 
to be paid can be previously ascertained, such convey- 
ance is to be charged in respect of such consideration 
with ad valorem duty on such total amoimt {d). 

Where the consideration or any part of the considera- 
tion for a conveyance on sale consists of money payable 
periodically in perpetuity or for any indefinite period not 

[b) 33 & 34 Vict. 0. 97, s. 70. (c) lb. s. 71. 

(d) lb. 8. 72. 
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terminable with life, such eonveyanoe is to be charged 
in respect of such consideration with ad mlorem duty 
on the total amount which will or may according to 
the terms of sale be payable during the period of 
twenty years next after the day of the date of such 
instrument (e). 

Where the consideration or any part of the considera- 
tion for a conveyance on sale consists of money payable 
periodically dining any life or lives, such consideration 
is to be charged in respect of such consideration with 
ad valorem duty on the amount which will or may ac- 
cording to the t^rms of sale be payable during the period 
of twelve years next after the day of the date of such 
instrument {e). 

Provided that no conveyance on sale chargeable with 
ad mlorem duty in respect of any periodical payments, 
and containing also provision for securing such periodi- 
cal payments, is to be charged with any duty whatso- 
ever in respect of such provision, and no separate instru- 
ment made in any such case for securing such periodical 
payments is to be charged with any higher duty than 
ten shillings {e). 

Where any property is conveyed to any person in 
consideration wholly or in part of any debt due to him, 
or subject either certainly or contingently to the payment 
or transfer of any money or stock, whether being or con- 
stituting a charge or incumbrance upon the property or 
not, such debt, money or stock is to be deemed the 

W 33 & 34 Vict. c. 97, s. 72. 

bb2 
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whole or part, as the case may be, of the oonsicleration 
in respect whereof the conyejanoe is chargeable with 
ad valorem duty (/). 

Where any property has been contracted to be sold 
for one consideration for the whole and is conveyed to 
the purchaser in separate parts or parcels by different 
instruments, the consideration is be apportioned in 
such manner as the parties think fit, so that a distinct 
consideration for each separate part or parcel is set forth 
in the conveyance relating thereto, and such conveyance 
is to be charged with ad valorem duty in respect of such 
distinct consideration {g). 

Where property contracted to be purchased for one 
consideration for the whole by two or more persons 
jointly, or by any person for himself and others or 
wholly for others, is conveyed in parts or parcels by 
separate instruments to the persons by or for whom the 
same was purchased for distinct parts of the considera* 
tion, the conveyance of each separate part or parcel is 
to be charged with ad valorem duty in respect of the 
distinct part of the consideration therein specified {g). 

Where a person having contracted for the purchase 
of any property, but not having obtained a conveyance 
thereof, contracts to sell the same to any other person^ 
and the property is in consequence conveyed imme- 
diately to the sub-purchaser, the conveyance is to be 
charged with ad valorem duty in respect of the con- 

(/) 33 & 34 Vict. c. 97, s. 73. (g) lb. s. 74. 
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dd».tio. te the ^ 1,, the original ^»i»» lo *, 

fiub-purchaser (A). 

Where a person having contracted for the purchase 
of any property, but not having obtained a conveyance, 
<3ontracts to sell the whole or any part or parts thereof 
to any other person or persons, and the property is in 
consequence conveyed by the original seller to different 
persons in parts or parcels, the conveyance of each part 
or parcel is to be charged with ad valorem duty in 
respect only of the consideration moving from the sub- 
purchaser thereof, without regard to the amount or 
value of the original consideration {(). 

Where a sub-purchaser takes an actual conveyance of 
the interest of the person immediately selling to him, 
which is chargeable with ad valorem duty in respect of 
the consideration moving from him and is duly stamped 
-accordingly, any conveyance to be afterwards made to 
him of the same property by the original seller shall be 
exempt from the said ad valorem duty, and chargeable 
only with the duty to which it may be liable under any 
general description, but such last-mentioned duty shall 
not exceed the ad valorem duty {j). 

Where, upon the sale of an annuity or other right not 
before in existence, such annuity or right is not created 
by actual grant or conveyance, but is only secured by 
bond, warrant of attorney, covenant, contract or other- 
wise, the bond or other instrument, or some or one of 
isuch instruments, if there be more than one, is to be 

(A) 33 & 34 Vict. o. 97, 8. 74. (♦) lb. (J) J^» 
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oharged with the same duty as an actual grant or oon- 
vejanoe, and is, for all the purposes of this aot, to be 
deemed an instrument of conyejanoe on sale (k) . 

Where there are several instruments of oonvejanoe for 
completing the purchaser's title to the property sold, the 
principal instrument of oonyeyance only is to be charged 
-with ad mlorem duty, and the other instruments are to 
be respectively charged with such other duty as they 
may be liable to ; but such last-mentioned duty shall 
not exceed the ad valorem duty payable in respect of 
the principal instrument (/). 

In the cases below specified the principal instrument 
is to be ascertained in the following manner : — 

When any copyhold or customary estate is conveyed 
by a deed, no surrender being necessary, the deed is to 
J deemei the principal instrLer.t. 

In other cases of copyhold or customary estates, the 
surrender or grant, if made out of court, or the memo- 
randum thereof and the copy of court roll of the sur- 
render or grant, if made in court, shall be deemed the 
principal instrument. 

Where in Scotland there is a disposition or assigna- 
tion executed by the seller, and any other jjistrument 
is executed for completing the title, the disposition 
or assignation is to be deemed the principal instru- 
ment. 

In any other cases the parties may determine for 
themselves which of several instruments is to be deemed 

[h) 83 & 34 Vict. c. 97, B. 75. {I) lb, s. 76. 
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the prmoipal instrument, and may pay the ad valorem 
duty thereon accordingly (m). 

A conveyance or transfer of any kind, not otherwise 
described in the act, is chargeable with the duty of ten 
shillings. 

Every instrument and every decree or order of any 
court or of any commissioners, whereby any property on 
any occasion, except a sale or mortgage, is transferred 
to or vested in any person, is chargeable with duty as 
a conveyance or transfer of property, provided that a 
conveyance or transfer made for effectuating the ap- 
pointment of a new trustee is not to be charged with 
any higher duty than ten shillings (w). 

Instruments relating to a sale of copyhold or custo- 
mary hereditaments are chargeable with the same duty 
as a conveyance on sale, and upon any other occasion of 
a surrender or grant made out of court, or the memo- 
randum thereof or a copy of court roll of any surrender 
or grant made in court, a duty of ten shillings is 
payable. 

The copy of court roll of a surrender or grant made 
out of court shall not be admissible or available as 
evidence of the surrender or grant, unless the sur- 
render or grant or the memorandum thereof is duly 
stamped, of which fact the certificate of the steward of 
the manor on the face of such copy shall be sufficient 
evidence (o). 

The entry upon the court rolls of a surrender or grant 
shall not be admissible or available as evidence of the 

(w) 33 & 34 Vicfc. 0. 97, b. 77. (n) lb. s. 78. (o) iJ. 8. 81. 
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surrender or grant, unless tlie surrender or grant, if 
made out of court, or the memorandum thereof or the 
copy of court roll of the surrender or grant, if made in 
court, is dulj stamped, of which fact the certificate of 
the steward of the manor in the margin of such entry 
shall be sufficient evidence (jp). 

No instrument is to be charged more than once with 
duty by reason of Irelating to several distinct tenements, 
in respect whereof several fines and fees are due to the 
lord or steward of the manor {q). 

All the facts and circumstances affecting the liability 
to ad valorem duty of the copy of court roll of any 
surrender or grant made in court, or the amount of ad 
valorem duty with which any such copy of court roU is 
chargeable, are to be fully and truly stated in a note to 
be delivered to the steward of the manor before the 
surrender or grant is made (r). 

The steward of every manor shall refuse to accept in 
court any surrender, or to make in cornet any grant, 
until such a note as is required by the last preceding 
section has been delivered to him, or to enter on the 
court rolls any presentment of or admit any person to 
be tenant under or by virtue of any surrender or grant 
made out of court, or any deed which is not duly 
stamped («). 

The steward of eveiy manor shaU, within four months 
from the day on which any surrender or grant is made 
in court, make out a duly stamped copy of court roll of 

{p) 33 & 34 Vict. 0. 97, fl. 81. (r) B. s. 83. 

{q) lb, S. 82. («) Jb, 8. 84. 
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«uch surrender or grant, and have the same ready for 
deUvery to the person entitled thereto, and if he neglects 
so to do shall forfeit the sum of 60/., and the duty pay- 
able in respect of such copy of court roll shall be a debt 
to her Majesty, her heirs or successors, from such steward, 
whether he shall have received it or not, to be recover- 
able as therein mentioned, and the same shall also be a 
debt to her Majesty, her heirs or successors, from the 
party entitled to such copy (f). 

The steward of any manor may, before he accepts in 
oourt any surrender or makes in court any grant, demand 
and insist on the payment of his lawful fees in relation 
to the surrender or grant, together with the duty pay- 
able on the copy of court roll thereof, and may refuse to 
proceed in any such matter, or to deliver such copy of 
<JOurt roll to any person, until such fees and duty are 
paid (u). 

Any separate deed of covenant (not being an instru- 
ment chargeable with ad valorem duty as a conveyance 
on sale or mortgage) made on the sale or mortgage of 
any property, and relating solely to the conveyance or 
enjoyment of or the title to the property sold or mort- 
gaged, or to the production of the muniments of title 
relating thereto, or to all or any of the matters aforesaid, 
where the ad valorem duty in respect of the considera- 
tion or mortgage money does not exceed ten shillings, 
is chargeable with a duty equal to the amount of such 
ad valorem duty, and in any other case with a duty of 
ten shillings. 

(0 33 & 34 Vict. 0. 97, s. 85. (u) lb, 8. 86. 
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Chaptbe XY. 
EEGHSTEATION, &c. 

Section 1. 

Contents of Memorial. 

Upon the assurance being stamped, if it is subject ta 
any of the local Begistration Acts, to which reference 
has been made, a memorial thereof should be registered 
as early as possible. 

The memorial should contain — 

The date of the deed, with the names and descriptions 
of the parties thereto, and of the witnesses to the deed, 
with the places of their abode. 

The description of the parcels contained in the opera- 
tive part of the deed should in all cases be set out ia 
the memorial, and also that contained in any recital to 
which the operative part of the deed has reference. 

An indorsement should be described as such, and the 
parties' descriptions should be taken from the deed upon 
which it is indorsed, and a reference given to the re- 
gistry thereof. The operative words of indorsement 
should be set out fully, inserting after them the follow- 
ing words: "And which premises are in the therein 
within written indenture described to be situate in the 
parish of ' in the county of ." 
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Section 2. 
JExecution of Memorial. 

Memorials must be under the hand and seal of some* 
or one of the grantors, or some or one of the grantees, 
his or their heirs, executors or administrators, guardians, 
or trustees, attested by two witnesses, one whereof to 
be one of the witnesses to the execution of the deed, 
which witness must upon oath before the registrars, or 
before a commissioner to administer oaths, prove the 
execution of the memorial and the deed. 

The Stamp Act, 1870 (a), provides, that where the 
instrument registered is chargeable with any duty not 
amounting to 2^. 6d, the memorial shall be charged 
with the same duty as the registered instrument. 

In any other case 2s. 6d. 

Ee-execution of the deed for the purpose of registra- 
tion is not admissible (6). 

If the vendor should be a tenant in tail, the assurance 
must be enrolled in the Court of Chancery pursuant to 
3 & 4 WiU. 4, c. 74. 



Section 3. 
Inrolment in Cliancery. 

The Statute of Charitable Uses (c) provides that Ho 
lands or hereditaments, nor any money, stock or other 

(a) 33 & 34 Vict. o. 97. 0. C. 620. 

{b) Essex y. Bau^h, 1 Y. & C. (e) 9 Geo. 2, o. 36. 
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personal estate to be laid out in the purchase of any 
lands or hereditaments, shall be conveyed or settled for 
any charitable uses unless by deed indented, sealed and 
delivered in the presence of two or more credible wit- 
nesses twelve calendar months at least before the death of 
the donor or grantor, including the days of the execution 
and death, and inroUed in the High Court of Chancery 
within six calendar months next after the execution 
thereof, and unless such stock be transferred six calendar 
months at least before the death of the donor or grantor, 
including the days of the transfer and death, and unless 
the same be made to take effect in possession for the 
charitable use intended immediately from the making 
thereof and be without any power of revocation, reser- 
vation, trust, condition, limitation, clause or agreement 
whatsoever for the benefit of the donor or grantor, or of 
any person or persons claiming under him (d) ; provided 
always, that nothing thereinbefore mentioned relating 
to the sealing and delivery of any deed twelve calendar 
months at least before the death of the grantor, or to 
the transfer of any stock six calendar months before the 
death of the grantor, shall extend to any purchase of 
any estate or interest in lands or hereditaments, or any 
transfer of stock to be made really bond fide for a full 
and valuable consideration actually paid at or before 
the making of such conveyance or transfer without 
fraud or collusion {e). 

The Act to amend the Law relating to the Convey- 

{d) 9 Geo. 2, 0. 36, s. 1. {e) lb. s. 2. 
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ance of Land for Charitable Uses (/), which was passed 
on the 17th of May, 1861, provides that no assurance 
for charitable uses shall be void by reason of the deed 
or assurance not being indented or not purporting to be 
indented, nor by reason of such deed or assurance, or 
any deed forming part of the same transaction, con- 
taining any grant or reservation of any peppercorn or 
other nominal rent, or of any mines or minerals or 
easement, or any covenants or provisions as to the 
erection, repair, position, or description of buildings, 
the formation, or repair of streets or roads, drainage 
or nuisance, or any covenants or provisions of the like 
nature for the use and enjoyment as well of the here- 
ditaments comprised in such deed or assurance as of 
any other adjacent or neighbouring hereditaments, or 
any right of entry on non-payment of any such rent, or 
on breach of any such covenant or provision or any 
stipulations of the like nature for the benefit of the 
donor or grantor or of any person or persons claiming 
under him, nor, in the case of copyholds, by reason of 
the assurance not being made by deed, nor, in the case 
of such assurances made bond fide on a sale for a full 
and valuable consideration, by reason of such considera- 
tion consisting wholly or partly of a rent, rent-charge 
or other annual payment reserved or made payable to 
the vendor or to any other person with or without a 
right of re-entry for non-payment thereof; provided 
that in all reservations authorized by the act, the donor, 

(/) 24 Vict. c. 9. 
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grantor or vendor shall reserve the same benefits for Ins 
representatives as for himself (g). 

It is also provided that in all oases where the chari- 
table uses of any deed or assurance thereafter to be 
made for conveyance of any hereditaments for any 
charitable uses shall be disclosed by any separate deed, 
the deed of conveyance need not be inroUed, but it will 
be void unless such separate deed be inrolled in Chancery 
within six calendar months next after the making or 
perfecting of the deed for conveyance (h). 

It has also been provided that all money really and 
bond fide expended before the 16th May, 1862, in the 
substantial and permanent improvement, by bmlding 
or otherwise, for any charitable use, shall be deemed 
equivalent to money actually paid by way of considera- 
tion for the purchase of the said land (t). 

It has also been enacted, that every full and bond 
fide valuable consideration which shall consist either 
wholly or in part of a rent or other annual payment 
reserved or made payable to the vendor or grantor, or 
to any other person, shall, for the purposes of the Mort- 
main Act, be as valid and have the same force and 
effect as if such consideration had been a sum of money 
actually paid at or before the making of such convey- 
ajice without fraud or collusion (A). 

Every deed or assurance by which any land shall 
have been demised for any term of years for any chari- 
er) 24 Vict. 0. 9, B. 1. (i) 25 Vict. o. 17, s. 6. 
(h) lb. B. 2. (k) 27 Vict. o. 13, s. 4. 
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table use shall, for the purposes of the Mortmain Act, 
be deemed to have been made to take effect, for the 
charitable use thereby intended, immediately from the 
making thereof, if the term for which such land shall 
have been thereby demised was made to commence and 
take effect in possession at any time within one year 
from the date of such deed or assurance (1) ; and with 
respect to all deeds and assurances imder which posses- 
sion is held for any charitable uses, that if made bond 
ade for a full and valuable consideration, actually paid 
at or before the making of such deed or assurance, or 
reserved by way of rent-charge or other annual pay- 
ment, or partly paid and partly so reserved, no such 
deed or assurance shall be void within the Mortmain 
Act if it was made to take effect in possession for the 
charitable uses intended immediately from the making 
thereof and without any power of revocation, and has 
been or shall be inrolled in the Court of Chancery 
before the 17th of May, 1866 {m) ; and conveyances for 
charitable uses may now be inrolled where omission to 
inrol in proper time has arisen through ignorance or 
inadvertence (n). 

By a recent statute {o) gifts and bequests may now 
be made of land of any tenure or personal estate to be 
laid out in the purchase of land for a public park or 
school-house, for an elementary school and a public 

(/) 26 & 27 Vict. 0. 106. (») 35 & 36 Viot. o. 24, s. 13. 

(m) 24 Viot. 0. 9, b. 3 ; 27 Viot. (o) 34 & 35 Viot. o. 13. 

0. 13, 8. 1. 
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museum ; but the act does not permit more than twenty 
acres for a park, nor two for a museum, nor one for a 
school, to be given bj will, and every deed or will con- 
taining such a gift (otherwise than for full and valuable 
consideration) must be made twelve calendar months at 
least before the death of the grantor or testator, and 
inroUed in the books of the Charity Commissioneis 
within six calendar months next after the time when 
the will or deed shall come into operation {p). 

With reference to land already in mortmain, no special 
attestation or inrolment is required on its transfer to 
new trustees or to another charity (q). The acknow- 
ledgment of deeds prior to inrolment is now abo- 
lished (r). 



Section 4. 

Inrolment of Assurances of Crotcn Lands. 

The conveyances or assurances of crown lands, when 
inrolled in the office of land revenue records and inrol- 
ments, are exempt from inrohnent in courts of law or 
equity, or registration in any local registry (s). 

{p) 34 & 35 Vict. c. 13, s. 5. (r) 31 & 32 Vict. c. 44, s. 3. 

(q) Walker v. JRichardson, 2 (») 63 Geo. 3, o. 121 ; 2 Will. 4, 

Mee. & Wels. 882 ; Ashton v. c. 1 ; 16 & 17 Vict. c. 66, s. 6. 
Jonesy 28 Bear. 460. 
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Section 5. 

Notice, 

It should also be considered whether there are any 
persons to whom notice of the execution of the assur- 
ance should be given. 

On the purchase of an equitable estate notice should 
be given to the persons having the legal estate, particu- 
larly in the case of an equity of redemption, to prevent 
further advances being made by the mortgagee to the 
mortgagor {t). 

And on taking an assignnment of leaseholds the lease 
should be carefully perused, in order to ascertain if 
there is any provision requiring notice thereof to be 
given to the lessor. 



Section 6. 

As to Right of Purchasers to Benefit of Rent and 

Covenants. 

When property is purchased subject to a lease \mder 
seal (w), the purchaser is entitled to the benefit of the 
lessee's covenants with the vendor, and may recover in 
respect of any breach thereof before conveyance if he 
has the reversion during the existence of the term, but 

{t) Blaekston v. Morland, 2 Gh. (u) Standen v. Christmas, 10 

€a. 20 ; Goddard y. Complin^ 1 Q. B. 135. 
Ch. Ca. 119. 

S. CO 
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he cannot recover if the oonyeyanoe is made after the 
expiration of the term {v). 

Where the lease is not under seal, the right to sue 
thereon does not pass to the purchaser, and the vendor 
may after the conveyance sue thereunder for breach 
committed during the tenancy, even though subsequent 
to the conveyance, but the purchaser may maintain as- 
sumpsit against the tenant for use and occupation {to). 

When a tenancy is current at the execution of the 
conveyance, the purchaser becomes entitled to the rent 
then accruing due {x)^ and the purchaser may recover 
such rent, as also any future rent, by action or distress if 
he has given notice of his conveyance to the tenant {y) ; 
but in the absence of notice the purchaser cannot recover 
rent which the tenant may have paid to the vendor 
whilst unaware of the conveyance (z). 

A proportionate part of a rent-charge may be dis- 
trained for by a purchaser thereof (a). 

The Conveyancing and Law of Property Act, 1881, 
contains the following provisions upon the subject 
treated of, under sections : — 

" 10. — (1) Eent reserved by a lease, and the benefit 



{v) Sugd. V. & P. 181. (y) Moss v. GaUimore, Doug. 

{w) Dart, V. & P. 814 ; JBicJI:' 259; Middletony. Bamett, 2Biiig. 

ford V. Parsons, 6 0. B. 920 ; N. C. 638. 

Sta/ndm v. Christmas, 10 Q. B. (2) Flight v. Bentley, 7 Sim. 

135. 149 ; Birch v. Wright, 1 T. E. 

(x) Flight V. Bmtley, 7 Sim. 386. 

149. (a) Mivis v. Watson, 5 M. & W. 

256. 
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of every ooTenant or provision therein contained, 
having reference to the subject-matter thereof, and on 
the lessees part to be observed or performed, and every 
condition of re-entry and other condition therein con- 
tained, shall be annexed and incident to and shall go 
■with the reversionary estate in the land, or in any part 
thereof, immediately expectant on the term granted by 
the lease, notwithstanding severance of that rever- 
sionary estate, and shall be capable of being recovered, 
received, enforced, and taken advantage of by the person 
from time to time entitled, subject to the term, to the 
income of the whole or any part, as the case may require, 
of the land leased. 

*^ (2) This section applies only to leases made after 
the commencement of this act. 

"II, — (1) The obligation of a covenant entered into 
by a lessor with reference to the subject-matter of the 
lease shall, if and as far as the lessor has power to bind 
the reversionary estate immediately expectant on the 
term granted by the lease, be annexed and incident to 
and shall go with that reversionary estate, or the several 
parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and 
enforced by the person in whom the term is from time 
to time vested by conveyance, devolution in law, or 
otherwise ; and, if and as far as the lessor has power to 
bind the person from time to time entitled to that 
reversionary estate, the obligation aforesaid may be 

cc2 
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taken advantage of and enforced against any person so 
entitled. 

** (2) This section applies only to leases made after 
the oommencement of this act. 

"12. — (1) Notwithstanding the severance by con- 
veyance, surrender, or otnerwise, of the reversionary 
estate in any land comprised in a lesuse, and notwith- 
standing the avoidance or cesser in any other manner of 
the term grsmted by a lease as to part only of the land 
comprised therein, every condition or right of re-entry, 
and every other condition, contained in the lease, shall 
be apportioned, and shall remain annexed to the severed 
parts of the reversionary estate as severed, and shall be 
in force with respect to the term whereon each severed 
part is reversionary, or the term in any land which has 
not been surrendered, or as to which the term has not 
been avoided or has not otherwise ceased, in like manner 
as if the land comprised in each severed part, or the 
laad as to which the term remains subsisting, as the case 
may be, had alone originally been comprised in the 
lease. 

" (2) This section applies only to leases made after 
the commencement of this act. 

"13. — (1) On a contract to grant a lease for a term 
of years to be derived out of a leasehold interest, with a 
leasehold reversion, the intended lessee shall not have 
the right to call for the title to that reversion. 

" (2) This section applies only if and as far as a 
contrary intention is not expressed in the contract, and 
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shall have effect subject to the terms of the contract and 
to the provisions therein contained. 

" (S) This section applies only to contracts made after 
the commencement of this act." 



Section 7. 

Apportionment Act. 

The Apportionment Act (c), which came into opera- 
tion on the 16th June, 1834, enacts that from and after 
the passing of the act, all rent service reserved on any 
lease by a tenant in fee or for aaiy life interest, or by 
any lease granted under any power (and which leases 
shall have been granted after the passing of the act), 
and all other rents made payable or becoming due 
at fixed periods under any instrument that shall be 
executed after the passing of the act, or (being a will or 
testamentary instrument) that shall come into operation 
after the passing of the act, shall be apportioned in such 
manner that on the death of any person interested 
therein or on the determination by Ly other means 
whatsoever of the interest of any such person, he or she, 
or his or her executors, administrators or assigns, shall 
be entitled to a proportion of such rents, &c., according 
to the time which shall have elapsed from the last 
period of payment thereof respectively, including the 

(e) 4 Wm. 4, 0. 22. 



390 BEGISTKATION, ETC. [CH. XV. § 7. 

daj of the death of such person or the determination 
of his or her interest {d)^ unless it shall be expressly 
stipulated that no apportionment shall take place (e). 

The act did not, howeyer, appear as between vendor 
and purchaser to affect the right of the latter to accruing 
rents (/) ; but it is now provided by the Apportionment 
Act, 1870 {g)j that after the 1st of August, 1870, all 
rents and other periodical payments in the nature of 
income should be considered as accruing from day to 
day and be apportionable accordingly (A). 



Section 8. 
Lien for unpaid Purchase-Monet/. 

Notwithstanding the execution of the conveyance 
and delivery of possession, and though such conveyance 
may have a receipt for the purchase-money indorsed 
thereon, the vendor retains an equitable lien on the 
estate for the whole or any part of the purchase-money 
remaining unpaid, and a sub-purchaser or mortgagee 
will be postponed even without notice, unless he lias 
the legal estate (t). The titie deeds may also be re- 
covered by the purchaser at law after conveyance of 
the estate, even though the purchase-money be unpaid^ 

(d) 4 Wm. 4, c. 22, 8. 2. {g) 33 & 34 Vict. c. 35. 

(e) lb. a. 3. (h) lb. s. 2. 

(/) Be Markhy, Myl. & Cra. («) Dart, V. & P. 730 ; Mack- 

484; JSroumey. Amyoty 3 Ha. 173. reth y. Simmons^ 16 Yes. 329. 
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unlesB the conTeyanoe be executed as an escrow to be 
delivered on payment of the money {k). 

The lien is generally lost, however, by taiing Bn 
independent security for payment (f) ; but it will not be 
lost by the vendor taking a bond, bill of exchange, or 
promissory note, or other security which merely evi- 
dences or facilitates payment, even though a surety 
join therein {m). 

If the interest be miscalculated, the vendor cannot 
bring an action for the amount omitted to be paid (n). 



Section 9, 

Inadequate Consideration. 

After conveyance the vendor will have no remedy if 
the property prove more valuable than it was supposed 
to be either in quantity or extent (o), unless the con- 
veyance by mistake comprises more than either party 
intended to deal with (i?), or the vendor in fixing the 
price may have relied upon information furnished by 
the purchaser which was materially incorrect {q). But 

{k) Goode v. Burton^ I Ezoh. (») Sarding y. Ambler^ 3 H. & 

189; Auttiny. Croome, 1 Gar. & N. 279. 

M. 653 ; Harrington y. Frieey 3 (o) OkiU y. Whittaker^ 2 h. 

B. & Ad. 170. 338. 

{}) iVairfiy. JVou7W, 6Ve8. 752; (p) Thomas v. Davis, 1 Diok. 

Capper y. Spottiswoode, Toml. 21 ; 301 ; Marquess y. Marchioness of 

JSondY. Kent, 2 Yem. 281. JExeter, 3 MyL & G. 321. 

(m) Dart, V. & P. 733. {q) Carpmael y. JRjujm, U Jur. 

158. 
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a re-oonveyanoe would frequently be decreed in cases, 
where the sale of a reyersion is effected by priyate con- 
tract, and the consideration was inadequate (r) , even where 
a small part of the property was in possession, and the 
greater part iu reversion («). It is otherwise, how- 
ever, when the estate sold is in effect in possession by 
reason of the sale being effected by the tenant of the 
particular estate preceding the reversion and the rever- 
sioner {t)j or if the estate is substantially in posses- 
sion (ti), and the relief is less readily afforded, if th& 
reversion is subject to a contingency difficult to calcu- 
late (r), though such a contingency will not afford 
an absolute protection to a purchaser at an under- 
value (tc), 

A greater protection still was afforded to heirs deal- 
ing with their expectations for an insufficient considera- 
tion (^), and relief has been given as against a sub-pur- 
chaser who had given a good price for an estate, but had 
notice of a fraud upon the heir by the vendor to him, 
and such relief was afforded though the heir joined in 

(r) Gowland v. De Faria, 17 (v) Baker v. Burt^ 1 Buss. & 

Ves. 24 ; Kendall v. Beckett, 2 M. 224. 

Buss. & M. 90 ; Sinekeman y. (tr) Addia y. Campbell, 2 Beav. 

Smith, 3 Buss. 433. 401 ; Cooke v. Burtchaell, 2 Dru. 

(«) Lord Fortmore v. Taylor, & W. 165 ; Boothby v. Boothby, 1 

4 Sim. 182. Mao. & G. 604. 

(t) JFoodY. Ahrey, 3 Madd. 417. {x) CoU v. Gibbons, 3 P. Wms. 

(w) Wardle v. CarUr, 7 Sim. 293 ; Wiseman v. Beake, 2 Vem. 

490; Scott V. Dunbar, 1 MoU. 121. 
459. 
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th.e re-sale (y) ; though it would have been otherwise if 

tlie sub-purchaser had not been aware of the fraud upon 

tbe heir (s) ; and protection will not be thus afforded if 

it appear that the transaction was known to the father^ 

or other person standing in loco parentis^ and was not 

carried out in opposition to him {a). These remarks 

must, however, be taken in connection with ths Sales of 

Heversions Act(J), which provides that, no purchase 

made bond fide, and without fraud and imf air dealing,. 

of any reversionary interest in real or personal estate^ 

shall thereafter be opened or set aside merely on the 

ground of undervalue. 

{y) Addis v. Campbell, 4 Beav. {a) King v. ITamlef, 2 Myl. & 

401. K. 473. 

(«) I^Offle V. Bai/Iory 3 Dru. & (b) 31 Vict. c. 4. 

W. 60. 




INDEX. 



ABSTRACT, 

preparation of, 1 et seq. 

should be prepared b^ore contract for sale, 2. 

form of, 3 et seq, 

heading, 3. 

several, when advisable, 3. 

titles should be kept distinct, 3, 4. 

order of documents in, 4. 

contents of, 7 et seq, 

of title to term, 8. 

property taken in exchange, 10. 
allotments, 11. 
should show creation of term, 12. 
of title to satisfied terms, 12. 
eyidence of payment of succession duty should accompany, 

14. 
and Hst of presentations to advowson, 13. 
of title to copyholds how evidenced, 90. 
vendor bound to deliver, 243. 

should be delivered within time named by contract, 243. 
effect of non-delivery of, perfect at law, 244. 

in equity, 244. 
condition of sale as to, incomplete, 246, 
delivery of, 280 et seq. 
should be perfect, 280. 
when perfect, 282. 
when imperfect, 282. 

becomes property of purchaser on completion, 283. 
perusal of, 284. 
examination of, 285. 

tracings of plans, &c. should accompany, 288. 
acceptance of title deduced by, not waiver of right to 

verification of, 290. 

ACKNOWLEDGMENT, 

of disentailing deed by married woman, 41. 
of title in writing equivalent to possession, 65. 

by mortgagee, 70. 

to legacy, &c., 71. 

to arrears of dower, &c., 70. 
commissioners for taking, by married women, 106. 
of right to production of title deeds, 254. 
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ACrr OF PARLIAMENT, 
how eTidenoed, 90. 

ADMINISTRATOB, 

not protector of settlement, 39. 
time runs agpainst, from death of intestate, 65. 
orown may appoint, of oonyiot's property, 196. 
in whom same will vest on appointment, 197. 
cannot act until grant obtained, 366. 

ADMISSION. See Coftholds. 

ADV0W80N, 

title to be furnished, 13. 

AGENCY, 

may be revoked before signature of agreement, 99. 

AGENT, 

cannot bind principal beyond his authority, 99. 
exceeding authority, liable himself, 99. 
auctioneer if, for both vendor and purchaser, 100. 
signature of name of, by auctioneer, binding on principal,. 

100. 
purchase-money cannot be set off against debt due from, 

364. 

AGREEMENT, 

void as to part void in totOy 100. 

letters or receipt a sufficient writing, 101. 

for sale of lease within Statute of Frauds, 103. 

provisions of Lands Glauses Act as to, 121. 

to sell includes all vendor's interest, 227. 

need not mention charges incident to land, 228. See Con- 

TRA.CT. 

ALIEN, 

rights of, as to holding and purchasing land before- 
Naturalization Act, 109. 

since NatursLHzation Act, 110. 

ALLOTMENTS, 

title to, how deduced, 11. 
provisions of, contract as to, 264. 

ANCESTOR, 

lineal descendants of, represent, 16. 
when inheritance ascends to, 16. 

mother of more remote male paternal, preferred to mother 
of less remote male paternal, 16. 



r 
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ANNTJITIES, 

should be mentioned on abstract, 10. 

search for, 354. 

provisions for registration of, 354. 

do not extend to annuities or rent-charges given 
by will, 355. 

ANNUITY, 

interest under Succession Duty Act to be valued as, 60. 

APPOINTMENT, 

testamentary power of, may be exercised by married 

woman, 21. 
by will in exercise of power to be executed as wiU, 22. 
must be imder seal if so directed, 22. 
power of, given to survivor of several, well executed by 

a residuary devise, 28. 
of protector of settlement, 38. 

APPORTIONMENT, 

of rent and covenants, provisions of contract for sale as to, 

267. 
how frequently effected, 267. 
provisions of acts, 389. 

ASSIGNEES IN BANKRUPTCY, 

estate of bankrupt formerly transferred to, 187. 

title of, to personal estate, related back to act of bank- 
ruptcy, 187. 

legal estate in real, remained in bankrupt until trans- 
ferred to, 187. 

afterwards real and personal estate vested in, by virtue of 
appointment, 187. 

might exercise powers vested in bankrupt, 188. 

ASSURANCES TO PURCHASERS, 

preparation of, 295. 

of freeholds, 295. 

of copyholds, 295. 

of leaseholds, 295. 

expense of, borne by purchaser, 295. 

preparation of, not a waiver of requisitions, 295. 

when prepared, 296. 

parties making, 296. 

parties to whom made, 299. 

before the Dower Act, 299. 

since the Dower Act, 299. 

of equitable interest of married woman in leaseholds, 300. 

who do not pay purchase-money, 300. 

of partnership real estate, 301. 

recitals in, 302. 

testatum, 304. 
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ASSURAKGES TO PURCRASEBS^-eantiftrnd. 
paroelfl, 306. 
ffeneral wozds, 306. 
nabendnm, 306. 
of oopyholds, 328 et seq. 
exeouaon of, 363. 

ahonld formerly have been exeoated in person, 362. 
of real estate of married woman oould not formerly be 

exeonted under power of attorney, 366. 
by mortgagee, 366. 
by trustee of outstanding estate, 366. 
by executors, 366. 
by trustees, 367. 

ATTESTATION, 

form of, to will unnecessary, 22. 

ATTESTED COPIES, 

purchaser entitled to what, 250. 
expense of, 260. 

AUCTION, 

sales by, within Statute of Frauds, 100. 

trustee in bankruptcy may sell by, 192. 

conditions Of sale as to deposit, 240. 

sale of leaseholds by, 266. 

act to amend law of sales by, 269. 

as to sale without reserve, 270. 

stamp duty on contract payable for each lot, 279. 

AUCTIONEEIl, 

agent for vendor and purchaser, 100. 

signature of agent's name by, binding on principal, 100. 

receipt or minute by, binding on vendor, 100. 

BANKRUPT, 

tenant in tail, 44. 

commissioners formerly took possession of estate of, 187. 

who transferred same to creditor's assignees, 187. 
copyholds of, 189. 
property divisible amongst creditors, 187. 

vests in trustee on appointment, 187. 
what dealings with, valid, 188. 

BANKRUPTCY, 

proceedings in, how evidence, 92. 
will not avoid contract, 276. 

BANKRUPTCY ACTS, 

powers conferred by, 187 et seq. 

provisions of contract as to trust deed under, 266. 
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BASE FEE, 

may be converted into fee simple, 37, 42. 
protector's consent necessary to disposition of, 40. 
effect of bankruptcy on, 42. 
created by disposition in bankruptcy, 43. 

BEDFORD LEVEL ACT, 
provisions of, 340. 
effect of registration under, 340. 

BEQUEST, 

what property included in general, 28. 

BiDDma, 

condition of sale as to, 268. 

may be retracted, 268. 

employment of bidder formerly allowable in equity, 269. 

seller may now bid, 269. 

opening of, now discontiaued, 271. 

except in case of fraud, 271. 

BRICK-BUILT HOUSE, 
what meant by term, 233. 



CANONS OF DESCENT, 

according to Blackstone, 19. 

CERTIFICATE OF BIRTH, 
how proved, 88. 

CHARGE OF DEBTS, 

confers power of sale on executors, 30. 

on devisee, 30, n. 
provisions of " Trustee Act, 1859," as to, 175: 

CHURCHWARDENS, 
purchase by, 113. 

CLEAR YEARLY RENT, 
what meant by term, 233. 

COMMISSIONER IN BANKRUPTCY, 
power of, to bar entail, 43. 
confirmation of voidable estates created by, 43. 
operation of disposition by, in case of death of bankrupt 

tenant in tail, 43. 
di^osition of copyholds of bankrupt tenant in tail by, 43. 

COMMITTEE OF INSPECTION, 

of bankrupt's estate, appointment of, 191. 
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COMMITTEE OF LUNATIC, 

Bale by, under Lands Claoeee Act, 122. 

COMMON, 

right of, when barred by time, 72. 

COMPENSATION, 

in case of mifldeaoription of estate, 231. 

may not be allowed by trustees for their own errors, 232. 

must be olaimed before oonyeyanoe, 234. 

how ascertained under Lands Clauses Act, 123. 

CONCEALMENT, 

df incumbrance a misdemeanor, 9. 
must not be any, by vendor, 228. 

CONDITIONS OF SALE, 

as to retention of deposit by Tender, 240. 

returning deposit with interest, 241. 

fiduciary vendors usually authorized to sell subject to 

special, 245. 
special, warranted by state of title, 144. 
restrictive, 246. 
of leaseholds, 265. 
may not be verbally varied, 268. 
effect of verbal declaration at sale on, 268. 
as to biddings, 269. 
should state if property sold without reserve, 270. 

See STTFuuLTioire. 

CONFIRMATION, 

of voidable estates created by tenant in tail, 43. 

CONSIDERATION, 

should be mentioned on abstract, 5. 

as also receipt for, 5; 
receipt for, should be indorsed on deed, 85. 
except where deed executed after 1st January, 1882 . . 85. 
may be by way of rent under Settled Estates Act, 138. 
inadequate, 391. 

when property in possession, 392. 

reversion, 392. 
subject to a contingency, 392. 
protection afPorded to heir, when, 392. 

CONTINGENCY, 

inadequate consideration when property subject to, 392. 

CONTRACT, 

for sale implies agreement to make good title, 7. 
for purchase of term enforced, though document creaUn^ 
it lost, 12. 
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CJONTRACT— (JOM««Me<?. 
form of, 97 et aeq. 

for sale of lauds must be in writing, 99. 
and signed by party charged or his agent, 99. 
should contain names of contracting parties, 99. 
agent may be appointed by parol, 99. 
bindmg though unsigned by purchaser, 99. 
party bound may require the other to assent or dissent, 99. 
whole, must be in writing, 100. 
void as to part void in toto, 100. 
binding one party what sufficient to bind other, 102. 
for sale of grass, 103. 
by infant, 104. 

person of unsound mind, 109. 

fiduciary vendors, 1 1 1 — 1 1 5 . 
what should be disclosed by, 227. 
misdescription of estate rendered void at law, 231. 

purchaser may rescind in case of wilful, 231. 
stipmations usually inserted in, 236. 
for sale determines tenancy at will, 272. 
but not tenancy from year to year, 272. 
not avoided by bankruptcy, 276. 

or lunacy, 276. 
trustee in bankruptcy may disclaim unprofitable, 276. 
not avoided by death, 277. 
stanip duty on, 279. 

stipulates that costs of assurance shall be borne by pur- 
chaser, 295. 
remedies for breach of, 357 et seq, 
measure of damages recoverable by vendor' for breach of, 358. 

by purchaser, 359. 
may be rescinded, when, 361. 

CONVEYANCE, 

by lease and release, how abstracted, 5. 
should not be taken from person who has executed volun- 
tary settlement, 80. 
form of, under Lands Glauses Act, 127. 
costs of, under Lands Clauses Act, 128. 
of copyholds, under Lands Clauses Act, 129. 
tender of, in what cases, 242. 
preparation of, does not operate as waiver, 296. 

€ONVEYANCINa ACT, 1881, 
powers conferred by, 199 et seq, 
provisions of, as to title deeds, 254 et seq, 

as to covenants for title, 308 et seq, 
as to discharge of incumbrances, 367 et seq. 
CONVICT, 

crown may appoint administrator of property of, 196. 
in whom property will vest on appointment, 196. 

S. D D 
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OOPABCENEBS, 

females inherit as, 16. 

shares of, desoend to their heirs, 16. 

possession of one not possession of others, 66. 

admission of one to copyholds admission of companions, 

329. 
but representatiTes of, must be admitted, 330. 

COPYHOLDS, 

forty years' title mnst be deduced to, 7. 
title to, 13. 

enfrannhised, 13. 
may be dcTised, 20. 

though not surrendered to use of will, 20. 
or testator not admitted, 20. 
will of, formerly did not require attestation, 33. 
what formerly constituted, yalid devise of, 33. 
entail in, how barred, 41. 
disposition of, by bankrupt tenant in tail, 42. 
curtesy does not attach to, 66. 
title to, how evidenced, 90. 

married woman may pass estate by surrender, 106. 
conveyance of, under Lands Clauses Act, 129. 
provision of Trustee Act, 1850, as to, 134. 
of bankrupt, 192. 

trustee in oankruptoy need not be admitted to, 192. 
fines and customs of manor need not be stated on sale of , 

228. 
vagueness in description of, unimportant, when, 259. 
piurohaser cannot call for title to make enfranchisement, 265. 
assured by surrender and admission, 295. 
satisfied terms, act does not extend to, 327. 
covenants for title on sale of, 328. 
bargain and sale by trustees, 328. 
surrender of, how made, 328. 
legal assurance prepared by steward, 329. 
surrenderor tenant until admission of surrenderee, 329. 
covenant to surrender does not give right to fine, 329. 
fine certain or arbitrary, 329. 
arbitrary, how restrained, 329. 
admission of joint tenants, 329. 
admission of tenant of particular estate, admission'^of 

remainderman, 330. 
apportionment of fine in such cases, 330. 
reversioner may re-enter without re-admission, 330. 
but his heir must be admitted, 330. 
neither Statutes De Donis or of Uses apply to, 330. 
surrender before admittance void, 330. 
lord not bound to receive surrender by deed burthened by 

trusts, 331. 
provisions of acts for enfranchisement of, 331 et seq. 
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COVYKOJJDB^eontinued, 

should be surrendered in person, 365. 

Tender's wife must join, u entitled to freebench, 365. 

stamp duties on instruments relating to sale of, 374. 

CORPORATIONS, 

cannot hold land without licence, 112. 
sale by, under Lands Clauses Act, 122. 
ecclesiastical, powers of sale conferred on, 177. 

COURT ROLLS, 

title on, should be deduced on sale of copyholds, 13. 
abstract verified by production of steward's copies o^, 90. 

COVENANT, 

to insure protection of purchaser against breach of, 91. 
benefit of, may be tf^en under in&nture by person not a 

party to, 302. 
restrictive, does not run with land, 319. 
what a breach of, that vendor seised in fee, 322. 

has good right to convey, 322. 

for quiet enjoyment, 322. 
for further assurance, operation of, 322. 

COVENANT TO PRODUCE DEEDS, 
purchaser, when entitled to, 250. 
stipulation as to determination of, 252. 
how restricted when vetidor not beneficially interested, 252. 
purchaser entitled to production in equity without cove- 
nant, 252. 
« covenant for further assurance does not entitle a purchaser 
to, 322. 
separate deed, when advisable, 323. 

COVENANTS FOR TITLE, 
how abstracted, 6. 
exceptions in, £^ould be stated, 6. 
operation of word ** grant" in conveyance by promoters 

imder Lands Clauses Act, 131. 
what, implied where conveyance expected to be made by 

beneficial owner, 308, 311, 312, 314—316. 
none implied where conveyance not expected to be made 

by beneficial owner, 317. 
by bankrupt, 321. 

solicitor must not permit vendor to enter into imusual, 318. 
fiduciary vendors covenant only against incimibranoes, 318. 
by parties beneficiaUy interested, 318. 
on sale of married woman's estate, 318. 
run with the land, 319. 
with whom to be entered into, 319. 
on conveyance of freeholds, 321. 
on assignment of leaseholds, 321. 
on sale of copyholds, 328. 

dd2 
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OOVENANTS FOB TTTLE—cofUinucd. 
what are breaohes of, 322. . 
what may be reooTetisd under, 323. 
not entered into by crown, 323. 
remediea under, 324. 

CROWN, 

title to land held under grant from, 12. 

estates tail granted by, cannot be barred, 37. 

may appoint administrator of convict's property, 196. 

does not enter into covenants for title, 324. 

CROWN DEBTS, 

should be mentioned on abstract, 9. 
when they become a charge on land, 352. 
provisions for registration of, 352. 
Lmd may be held discharged from, 352. 
provisions for re-registration of, 353. 
provisions for registering execution of, 353. 
notice immaterial if execution not reg^tered, 353. 

CROWN LANDS, 

assurances of, exempt from registration or enrolment, 384. 

CURATOR, 

appointment of, under act abolishing forfeitures for treason 
and felony, 197. 

CURTESY, 

tenant by, when protector of settlement, 38. 
attaches in respect of what lands, 55. 
interests to which it does not attach, 55. 
there must be issue bom alive, 55. 
leases by tenant by the, 56. 

DATE, 

documents should be abstracted in order of, 4. 
documents not bearing, presumed to have been executed 
on day of, 85. 

DEATH, 

without issue should be noticed on abstract in order of 

date, 4. 
certificate of, how proved, 88. 
of contractiiiyg parties, effect of, 277. 

DEBTS, 

direction for payment creates chargfe on real estate, 30. 

rlfic devise for payment of, 30. 
ge of, confers power of sale on executors, 31. 
Surchaser not bouud to see, discharged, 32. 
ower not subject to husband's, 49. 

DEED, 

proved by production of original, 84. 
by attesting witness, when, 84. 



\ 
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jy^ED— continued. 

thirty years old, proyes itself, 84. 

receipt for consideratioii should be indorsed on deeds 

executed before Gonyeyancing Act, 1881 . .85. 
alterations and interlineations in, presumed to haye been 

made before execution, 85. 
secondary evidence of, when admissible, 86. 
recital of, when evidence, 86. 
executed by attorney, 86. 
enrolled, how evidenced, 87. 
what a valid execution of, under power, 92. 
loss of, 291. 

DEFECTS, 

latent in estate should be disclosed, 227. 
but patent need not, 227. 

DEPOSIT, 

of purchase-money under Lands Glauses Act, 124. 

contract for sale usually stipulates for, 239. 

effect of condition for forfeiture of, 240. 

paid to vendor's solicitor, repayable over on demand to 

vendor, 240. 
effect of bankruptcy on, 241. 
where no provision for forfeiture of, 241. 
purchaser cannot elect to forfeit, 241. 
investment of, 241. 
when purchaser entitled to recover with interest, 241. 

DESCENT, 

how now regulated, 16 et seq, 

how traced, 17. 

formerly governed by canons according to Blackstone, 19. 

estate to which testator entitled by, may be devised, 20. 

title by, how proved, 88. 

DESCRIPTION. Se$ Contbaot. 

DEVISE, 

what property may be included in, 20. 
to attesting witness will lapse, 23. 
or to husband or wife of, 23. 
general, will pass (diattels real, 25, 26. 
which fails, when included in residuary, 26. 
what general, will include, 28. 
trust and mortg^age estates included in general, 29. 
of estate tail does not lapse if issue, 26. 
of real estate passes whole interest of testator, 29. 
to widow of dowable lands bars her dower, 60. 
general, wiU pass land contracted to be purchased, 279. 
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DEVISEE, 

takes by pTnohaae, 17. 

though he may be testator's heir, 17. 

being chili or other issue of testator, devise will not lapse 

by reason of death of, 26. 
of estate charged with debts, 29 (e). 
receipt of, when sufficient, 32. 
entitled to estate contracted to be purchased, 277. 

DISABILITIES, 

six years allowed for, after removal of, 67. 

no time allowed for, by reason of absence beyond seas, 

67. 
no action after thirty years, 67. 

or time allowed for succession of, 67. 

DISABILITT, 

parties under, 103 et uq, 

infants, 104. 

married women, 105. 

persons of unsound mind, 109. 

aliens, 104. 

persons in fiduciary capacity, 109. 

solicitors, 112. 

corporations, 112. 

traitors and felons, 114. 
powers of Lands Clauses Act with reference to parties 

under, 122. 
purchase, &c. money, how paid in such, cases, 123. 

DOWER, 

uses to bar, how abstracted, 6. 

tenant in, not protector of settlement, 39. 

how now reg^ated, 48. 

attaches to legal and equitable estates, 49. 

and to rights of entry, 49. 

when chum to, must be made, 49. 

does not attach to land disposed of by husband in his life- 
time, 49. 

or by his will, 49. 

is subject to husband's debts, 49. 

how barred, 50. 

purchaser need not execute conveyance to deprive wife of » 
60. 

not barred by gift of personalty unless so declared, 50. 

agreement not to bar, valid, 60. 

under old law formerly barred by fine, 61. 

now by deed acknowledged, 61. 

what acts of doweress will bar, 52. 

is barred by jointure, 62. 
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DOWEB— continued. 

"wHe may elect between jointure and, 52. 

conveyance to uses to bar, 63. 

defeated by term of years, 54. 

ordinary form of uses to bar, 53. 

formerly not subject to husband's debts, 64. » 

leases by tenant in, 64. 

does not attach to copyholds, 54. 

right to recover arrears of, when barred, 70. 

provisions of contract for sale as to, 263. 

requisition respecting, 292. 

EASEMENTS, 

right to, when barred by time, 73. 
provisions of contract as to, 261. 
requisitions as to, 292. 

ECCLESIASTICAL CORPORATIONS, 
powers of, to sell, &o., 177. 

ECCILESIASTICAL LIVINa, 

judgments not charges upon, 349. 

ENFRANCHISED COPYHOLDS, 

title to, 13. 

provisions of contract as to, 266. 

ENFRANCHISEMENT, 
provisions of acts for, 331. 
compulsory, 331. 
expense of, 332. 
in absence of acts lord cannot enfranchise without having 

freehold interest, 333. 
must be made by tenant, 333. 
but will enure for benefit of those in remainder, 333. 

ENROLLED DEED, 

how evidenced, 87. 

ENROLMENT, 

not necessaiT for barring quasi entail, 46. 

provisions of Statutes of Charitable Uses as to, 379 et aeq. 

lands already in mortmain not subject to provisions of, 

384. 
crown lands exempt from, in courts of law, 384. 

ENTAIL, 

how formerly barred, 36. 

cannot be barred in certain oases, 37. 

how barred, 40 — 45. 

cannot be barred by will, 40. 
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'ENTAILt^eontinusd. 

in oopyholdfl, how baned, 41. 

may be barred by oomoiiaaioDer in bankraptoy, when, 42.. 

qu€uif oannot be barred by will, 46. 

but consent of tenant for life neceaaary, 45. 

EQUITABLE, 

title to oopyholda Bhould be deduced, 13. 

rule treatmg property agreed to be sold as personalty, 25. 

interest in copyholds passes by assignment, 329. 

but oannot be suzrendered except to bar entail, 329. 

EQUITABLE ESTATES, 
dower attaches to, 49. 

married woman must oonour in disposition by husband of,, 
in personalty, 108. 

EQUITY TO A SETTLEMENT. See Eqxtitablx Estates. 

ESCHEAT, 

none of trust or mortgage estates, 114. 

ESTATE, 

should be accurately described in contract, 227. 
misdescription of, will render contract Toid at law, 231. 

proyision as to, in contract, 259. 

ESTATE TAIL, 

devise of, does not lapse if issue, 26. 

EVIDENOE, 

of title, 84 et seq, 

to be furnished when deed executed by attorney, 87. 

EXCEPTIONS, 

in covenants for title should appear in abstract, 6. 

EXCHANGE, 

title to property taken in, 10. 

at common law, 10. 

lands taken in, from charity, 11. 

provisions of Lord Cranworth's Act as to, 177 et seq. 

EXECUTION, 

provisions of act for registration of writs of, 347. 
in the case of crown debts, 253. 

EXECUTOR, 
devise to, 29. 

charge of debts confers power of sale on, 30. 
is not protector of settiement, 39. 
assent of, to specific bequest of leaseholds, 91. 
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'EKEGUTOB^eontinued. 

cannot purchase, 111. 

power or trust vested in two or more, may be exercised 
by survivor or survivors, 116. 

powers of, under ** Trustee Act, 1859 " . . 174. 

entitled to purchase-money, if vendor dies before com- 
pletion, 277. 

one may perform acts of administration, 366. 

assignment valid by, who dies before probate, 366. 

not so in case of administrators, 366. 

purchase-money must be paid to, when testator has con- 
tracted to sell, 367. 



FARM, 

what meant by term, 233. 

FIDUCIARY VENDORS, 

contracts by, 115 ^^ seq. 

usually autiiiorized to sell subject to special conditions,'245. 
but such authority will not authorize unnecessary 
conditions, 246. 
covenants entered into by, 318. 

FINE, 

entail formerly barred by, 36. 
what estates barred by, 36. 
dower formerly barred by, 51. 
how evidenced, 87. 

FIRE, 

loss by, after contract, falls on purchaser, 275. 

not so formerly on sale bv court until certificate bind* 
ing, 275. 

FIXTURES, 

when included in sale, 229. 

taken at a valuation must pay ad valorein duty, 305. 
but not chattels which pass by delivery, unless assigned 
by deed, 306. 

FORTY YEARS' TITLE, 
vendor must deduce, 7. 
to possession of term, 12. 
to property held under grant from crown, 12. 
purchaser entitled to, notwithstanding Statute of Limita- 
tions, 72. 

FRAUD, 

infant cannot take advantage of his own, 104. 

FREE PUBLIC HOUSE, 
what meant by term, 233. 
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FREEBENGH, 

similar to dower, 64. 

regulated by oiuitom of manor, 66. 

doGB not attaoh until husband's death, 66. 

of what it consists, 66. 

wife must join in surrender when entitled to, 366. 

FBEEHOLDS, 

a sixty years* title formerly deduced to, 7. 

when not now to be called for, 8. 

Statute of Wills and Statute of Frauds formerly reg^ulated 

wills of, 32. 
conyeyed by grant, 306. 
of married woman, conveyance of, 318. 
coTcnants for title on conyeyance of, 321. 

FUTURE INTEBESTS, 
may be deyised, 20. 

GENERAL WORDS, 

insertion of, no longer necessary, 307. 

GRANT, 

from crown, title under, 12. 

operation of word in conveyance under Lands Glauses 

Act, 131. 
the operative word in conveyance of freeholds, 304. 
though not absolutely necessary, 306. 
does not now imply covenants for title, 306. 

<JROUND RENT, 

what meant by term, 233. 

GROWING CROPS, 

when included in contract for sale, 231. 

HABENDUM, 

how abstracted, 6. 

I>arol evidence of, not received at law to contradict con- 
veyance, 307. 
determines estate limited, 307. 

HALF BLOOD, 

inherits after whole blood, 16 — 18. 

HEIR, 

takes by purchase estate devised to him, 17. 
possession of relative of, not possession of, 66. 
entitled to estate contracted to be purchased, 277. 
of reversioner of copyholds must be admitted, 330. 
as also the heir of remainderman, 330. 
who may surrender before admittance, 330. 
inadequate consideration on sale of expectation by, 392. 
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HiaH COURT OF JUSTICE, 

administers same relief on equitable grounds as fonuerlj 
given by Court of Chancery, 224. 

HUSBAND AND WIFE, 

when protectors of settlement, 39. 

husband may dispose of wife's term, 108, 800. 

unless within Married Women's Property Act, 1882, 
300. 
though not by wiU, 108, 300. 
and of reversionary and contingent interests, 108. 
husband must join in conveyance of freeholds, not coming 

within Married Women's Property Act, 298. 
husband enters into covenants for title on sale of wife's 

estate, 318. 

IDENTITT, 

of parcels, provisions inserted in contract as to, 258« 
of copyholdis, 269. 

IMPROVEMENT LOAN, 

requisitions respecting, 292. 

acts of parliament regulating, 292. 

IMPROVEMENTS, 

purchaser entitled to, 274. 

INADEQUATE CONSIDERATION. /&tf Considebation. 
INCIDENTS OF TITLE, 15. 

INCUMBRANCERS, 

provisions of Lands Clauses Act as to, 121 <?^ seq. 
covenant only that they have not incumbered, 318« 

INCUMBRANCES, 

should be disclosed upon abstract, 9. 
whether discharged or not, 9. 
concealment of, a misdemeanor, 9. 
requisition upon title respecting, 294. 
what searches should be made for, 334. 
must be paid off out of purchase-money, 367. 

INDEMNITY, 

covenant of, by purchaser on assignment of leaseholds, 
321. 

INFANT, 

will of, invalid, 21. 

may make settlements imder certain circumstances, 75. 
disentailing assurance made by, void, when, 75. 
cannot enter into binding contract, 104. 
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INFANT— «m<tfiMAf. 

nor sae for speoifio performanoe, 104. 

may syoid or oonfirm oontraot on attaining majority, 104.^ 

cannot tf^e advantage of his own fraud, 104. 

Belief Act, 104. 

INHERITANCE, 

Aot to amend Law of, 15 ti ieq, 

defloendi to iasue of pnrchaBer, 15 — 17. 

male iasue admitted oef ore female, 15. 

eldest male inherifcs, but femalee altogether, 15 — 17. 

aaoendB on fidlnre oi issue, 18. 

when purchaser's mother entitled to, 18. 

INSOLVENCY, 

proceedingB in, how eridenoed, 93. 

persons not within bankrupted laws formerly subject ta 
proceedings in, 190. 

INSOLVENT DEBTORS' COURT, 
jurisdiction of, abolished, 190. 

INTEREST, 

on money charged on land, right to, when barred, 70. 
what arrears recoverable by prior incumbrancer, 71. 
contract for sale usually provides for, 238. 
purchaser liable for, at four per cent., 238. 
5/. per cent, usually stipulated for, 239. 
miscalculated, cannot be recovered, 391. 

INTESTACY, 

should be noticed on abstract, 4. 



JOINT STOCK COMPANY, 
holding of lands by, 113. 

JOINT TENANTS, 

gift to, by will, to which one of whom is a witness, 24. 
possession of one not possession of others, 66. 
conveyance to partners as, 233. 

admission of one of, to copyholds admission of com- 
panions, 329. 

JOINTURE, 

will bar dower, 62. 

wife may elect between dower and, when, 52. 

JUDGMENT CREDITOR, 

when entitled to proceed to obtain benefit of charge, 342.. 
will not prevail against prior equitable mortgagee, 349. 
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-JUDGMENTS, 

flihould be mentioned on abstract, 10. 

effect of, on land prior to 1 & 2 Vict., 340. 

provisions of acts for registration of, 340 et seq. 

equitable charges, 342. 

decrees, &c. put on similar footing to judgments, 343. 

provisions as to registration, 346 et aeg. 

purchaser not bound to search for reg^tered, 349. 

registered charge on unpaid purchase-money, 349. 

entered up against mortgagor charge on surplus proceeds 

of sale, 349. 
not charges upon ecclesiastical livings, 349. 
search for, five years sufficient, 350. 
purchaser remains affected by registered, though not re« 

registered, 350. 
though purchaser from him not so affected, 350. 
sear(3i for, where land in a register county, 351. 

JURISDICTION, 

persons out of provisions of ** Trustee Act, 1850," as to, 
132. 



LAND, 

meaning of, within "Vendor and Purchaser Act, 1874" . . 7. 

liAND TAX, 

redemption of, how evidenced, 93. 

under what acts chargeable, 93. 

and redeemable, 93. 

who might formerly purchase, 94. 

price now reduced, 94. 

right to redeem, restricted to persons interested, 94. 

merges in what cases, 95. 

redemption by tenant of particular estate, 95. 

purchase-money received under Settled Estates Act may 

be applied in redemption of, 1*42. 
need not be mentioned in agreement, 228. 
provisions in contract as to, 261. 

LANDS CLAUSES CONSOLIDATION ACT, 
provisions of, 121 et seq. 

ad valorem dut^ does not attach to compensation for 
damage to adjacent property under, 306. 

LEASE, 

at rack rent, owner of, not protector of settlement, 39. 
by tenant in tail, when to be enrolled, 40. 

what may be made by, 48. 
by tenant by the curtesy, 56. 
underlease must not be described as, 228. 
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LEASE AKD RELEASE, 

redtal of lease for a year, evidence of its due execatioii, 10. 

oonTeyance hj, how abstracted, 6. 

lease should be redted in release, 287. 

act for rendering release a ralid oonTeyance, 287. 

•tamp duty on lease for a year abolished, 288. 

LEASEHOLDS, 

a forty years* title mnst be deduced to, 9. 

tiUe to, renewable, 11. 

assent of executor to spedfio bequest of, 91. 

protection against forfeiture of, 91. 

of married woman, 108. 

conditions of sale of, 265. 

apportionment of rent and covenants on sale of, 267. 

transferred by assignment, 295. 

covenants for title as tOj 321. 

notice of assignment of, 385. 

LEASES FOR LIVES, 
title to, 12. 
effect of renewal of, by quan tenant in tail, 46. 

LEGACIES, 

when purchaser must see discharged, 32. 
charg^ on land, when right to recoyer barred, 70. 

disoharges must be produced, 95. 
power to raise, under ** Trustee Act, 1859" . . 175. 

LEGACY DUTY, 

leaseholds charged with succession instead of, 60. 

LEGAL ESTATE, 

passes on giit of mortg^aged property, 29. 

LESSOR'S TITLE, 

fonnerly produced, 8. 

condition against production of, 265. 

purchaser may inyestigate, 265. 

LETTERS, 

writing within Statute of Frauds, 101. 
when binding as agreement, 101. 

LIEN, 

for unpaid purchase-money, 390. 
how lost, 391. 

LIGHT, 

right to, when barred by time, 73. 
may not be obstructed by yendor, 229. 
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lis PENDENS, 

shoTild be mentioned in abstract, 10. 
provision for registration of, 355. 

and re-registration of, 356. 
notice of, not an incumbrance, 356. 

LIVERY OF SEISIN, 

presumed after twenty years' possession, 287. 

LORD CRANWORTH'S ACT, 

powers conferred by, 177 et seq. 
to what oases applicable, 184. 
seldom relied on, 185. 

LUNACY, 

will not avoid contract, 276. 

LUNATIC, 

protector of settlement, 39. 

provision of "Trustee Act, 1860," as to, 132. 

MARRIAGE, 

articles should be abstracted, 88. 
how evidenced, 88. 

power given to immanied woman may be exercised after,. 
108. 

MARRIED WOMAN, 
will of, invalid, 21. 

except in certain cases, 21. 

imless of separate estate, 21. 

or within Married "Women's Property Act, 21. 
may exercise testamentary power of appointment, 21. 
may appoint executor to continue representation, 21. 
husband must consent to bar entail by, 41. 
acknowledgment of disentailing deed by, 41. 
consent of, when protector of settlement, 41. 
what estates in laud may be disposed of by, 105. 
married after Act of 1882 eutiUed to all property belong- 

ing to her at time of marriage, 105, 299. 
married before Act entitled to all property accruing after 

31st December, 1882. . 105. 
commissioners for taking acknowledgments by, 106. 
may pass estates in copyholds by surrender, 107. 
may deal with separate estate, 108. 
purchase of land by, 109. 

must acknowledge conveyance of her estate, 298. 
husband covenants for title on sale of estate of, 318. 
may appoint attorney to execute a deed, 365. 

MEMORIAL, 

contents of, for reg^tration in local registry, 378. 
execution of, 379. 
stamp o^ 379. 
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MINERALS, 

may be exoepted on Bale under Settled Estates Act, 138. 
sale with xeseryation of, rendered valid in certain cases, 

186. 
may be excepted on sale bj trustees, 186. 
do not pass on sales under consolidation acts, 300. 

MISDESGRIFTION. See €k)2muLCT. 

MORTGAaE, 

or purchase deed, best root of title, 8. 

estates included in general devise, 29. 

gift of, will pass legal estate, 29. 

07 tcoiant in tail operates as a bar, 36. 

estates, no escheat of, 109. 

to raise debts and legacies under *< Trustee Act, 1859,'* 

176. 
provisions of Lord Granworth's Act as to, 177. 

MORTGAGEE, 

must see legacies discharged, 31. 
but not testator's debts, 32. 
cannot purchase. 111. 

provisions of '* Trustee Act, 1850,'* as to, 132. 
indemnity of, under ** Trustee Act, 1859 " . , 176. 
power of sale conferred on, by Lord Granworth's Act, 182. 
of bankrupt's estate, power of, 193. 

obtaining legal estate not affected by equitable incum^ 
brance of which he has no notice, though registered, 
338. 
when and how bound to. reconvey, 366. 

MORTGAGOR, 

when barred by adverse possession, 68. 



NON-REGISTRATION, 

provision of contract as to, 261. 

NOTIGE, 

to purchase under Lands Glauses Act, effect of, 123. 
regfistration under local registry acts is not, 338. 
purchaser searching registry deemed to have, 338. 
purchaser bound by unregistered deed only of which he 

has, 338. 
mortgagee must apply surplus proceeds of sale in discharge 

of judgments of which he has, 349. 
effect of, as to judgments registered in local registries 

only, 351. 
purchaser should search notwithstanding want of, 351. 
of crown debt, effect of, 353. 
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l^OTICR-^ontinued. 

of pending suit effectual, though not registered, 356. 
of purchase of equitable estate should be given, 386. 
of li8 pendens not an incumbrance, 356. 
decree not, after cause ended, 366. 
of assignment of leaseholds, 385. 

-OFFER, 

when binding, 101. 

may be retracted before acceptance, 102. 

rejected, cannot be revived, 102. 

answer to, must be simple acceptance, 102. 

OFFICIAL COPIES, 

of instruments on record must be produced at expense of 
purchaser, 249. 

OUTSTANDING ESTATE, 

provisions of Lands Clauses Act as to, 130. 
provisions of contract as to, 262. 

PALATINE COURT, 

should be searched when property in palatine county, 354. 

PARCELS, 

how abstracted, 5. 

provisions in contract as to identity of, 258. 

usually follow description in contract, 306. 

PARTNER, 

what abstract entitled to, on purchasing co-partner's ^are 
of leaseholds, 119. 

PART PERFORMANCE, 

parol agreements taken out of Statute of Frauds by, ut 

equity, 224. 
doctrine not recognized at law, 224. 
what a sufficient, 225. 
what not sufficient, 226. 

PEDIGREE, 

how proved, 85. 

PERSONAL REPRESENTATIVES, 

have' power to convey in certain cases, 263. 

PERSONALTY, 

will of, must be proved, 32. 

did not formerly require attestation, 33. 
gift of, will not defeat right to dower, 50. 

POSSESSION, 

title by, 63 et aeq. 

regulated by Statute of Limitations, 63. 
entry to be witlun twelve years, 63. 
when right first accrues, 63. 

against tenant at will, 66. 

S. E E 
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TOaSEaSlOlX'-eontinued, 

mortgaffee or cestui que trust not tenant at will, 65. 
when right aooniee against tenant from year to year hy 
parol, 66. 

nnderleaae at 20t. or more, 66. 
entry not, 66. 

light not preeerred by continnal daim, 66. 
ox coparceners, tenants in common, &c., not that of person 

entitled, 66. 
of younger brother, &o., not that of heir, 66. 
acknowledgment of title in writing equiyalent to, 66. 
disabilities of infancy, &c. allowed six years, 67. 
no action after thirty years, 67. 
no time allowed for succession of disabilities, 67. 
bar of person entitled to, bars future estates, 67. 
time allowed to bring suit in equity same as action, 67. 
express trust, time runs from purchase for value, 68. 
concealed fraud, how time runs, 68. 
but purchaser without notice not affected, 68. 
right of mortgagor when haired, 68. 
eleemosynary corporation, when barred, 69. 
right of presentation, when barred, 69. 
right barred as well as remedy, 69. 
receipt of rent, receipt of profits, 70. 
right to recover money charged on land when barred, 70. 
absence beyond seas not a duability, 72. 
dower, rent, interest, &c., when baired, 70, 71. 
what arrears of interest of subsequent incumbrancer re- 
coverable, 71. 
easements, when barred, 72. 

moduses and exemptions from tithe, 75. 
taking of, waiver of requisitions, 291. 

unless in accordance with intention, 291. 
inadequate consideration where property in, 392. 

POWER OF ATTORNEY, 
acts of trustees under, 86. 
may be deposited in Supreme Court, 87. 
should be produced, 264. 

and proof given that principal aHve, 264. 
and had not revoked, 264. 

unless executed since 31st Dec., 1883. .264. 

POWERS, 

how abstracted, 6. 

what a valid execution of deed under, 92. 

PRESENTATIONS, 

list of, to advowson should accompany abstract, 13. 

PRESUMPTION, 
doctrine of, 96. 
of livery of seisin, 287. 
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PBOBATE, 

will evidenoed by prodnction of, 84. 

PBOTECTOR OF SETTLEMENT, 

office of, 38. 

who may be, 38. 

husband and wife, when, 39. 

who is not, 39. 

owner of prior estates, when, 39. 

appointment of, 39. 

consent of, 40. 

agreement to withhold, yoid, 40. 

how given, 41. 

cannot be revoked, 41. 

how given as to copyholds, 41. 

PURCHASE, 

legal signification of word, 17. 
devisee of real estate takes by, 17. 

though he may be testator's heir, 17. 
by trustees for purposes of trust, 301. 

PUBCHASE DEED, 

or mortgage best root of title. See Assubaitoes to Pub- 

CHASEBS. 

PURCHASE-MONET, 

amount of, how ascertained under Lands Clauses Act, 123. 

how paid when parties under disability, 124. 

deposit of, 125. 
vendor entitled to lien for unpaid, 390. 
executors of vendor entitled to, 278. 
payment of, to vendor's solicitor, 364. 
agent cannot set off against debt due to him, 364. 
trustees must all join in receipt for, 367. 
paid to executor when testator has contracted to seU, 367. 
incumbrances must be discharged out of, 367. 
how lien for unpaid, lost, 391. 

PURCHASER, 

inheritance descends to issue of last, 17. 

definition of, 17. 

effect of failure of issue of, 17, 18. 

male paternal ancestors of, when entitled to inheritance, 16. 

female paternal ancestors of, when entitled to inheritance, 

18. 
mother of, when entitled to inheritance, 18. 
must see legacies discharged, when, 32. 
not bound to see debts discharged, 32. 
entitled to forty years' title, 72. 
must admit what presumptions, 96. 
indemnity imder ** Trustee Act, 1859" . . 177. 
may rescind contract in case of wilful misdescription, 232. 

£ E 2 
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IVBJCELkSER— continued, 

wbat bound to disclose to vendor, 235. 

should apply for title before bringing action, 237. 

notice that purchase-money lying idle, 239. 

cannot elect to forfeit deposit, 241. 

when entitled to deposit with interest, 241. 

has a Hen on estate for deposit, 242. 

cannot require production of document dated before time 
prescribed by law or stipulated for commencement of 
tide, 247. 

stipulation to take such title as vendor has, 248. 

must bear expense of production and inspection of docu- 
ments, 249. 

may investigate lessor's title, 266. 

beneficial occupation by, before completion, 272. 

is trustee of purchase-money for vendor in equity, 274. 

entitled to b^efit of improvements, 274. 

loss after contract falls on, 276. 

dying before completion, vendor may retain purchase- 
money and estate, when, 276. 

dying before completion, heir or devisee entitled to estate, 
277. 

discovering defect in title may vacate sale, 281. 

of two or more lots entitled to one abstract only of com- 
mon title, 283. 

what evidence entitled to, 291. 

how questions of, must be confined, 289. 

of reversion x>ays succession duty, 323. 

obtaining legal estate not affected by equitable registered 
incumbrance of which he has no notice, 338. 

not bound to search for registered judgments, 349. 

remains affected by registered judgment, though not re- 
registered, 349. 

but purchaser from him without notice not affected, 350. 

should search for registered judgments, 351. 

purchasing during pending suit boimd by decree without 
notice, 356. 

but decree not notice after cause ended, 356. 

cannot refuse to complete by reason of pending suit, 356. 

formerly entitled to have conveyance executed in presence 
of his solicitor, 363. 
and to have written authority for payment of pur- 
chase-money, 364. 

not bound to accept execution under power of attorney, 
when, 365. 

right of, to benefit of rent and lessee's covenants, &c., 385. 
when lease under seal, 385. 
when not under seal, 386. 
when tenancy current, 386. 

proportion of rent-charge may be distrained for by, 886. 

recovery of title deeds by, 390. 
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QUASI ENTAIL, 45. 



EECEIPT, 

for consideration should appear on abstract, 7. 

for succession duty a disonarge to bonAJide purchaser, 62. 

of rent, receipt of profits under Statute of Limitations, 70. 

for consideration euiould be endorsed on deed, 85. 

or letter, a sufficient writing under Statutes of Frauds, 
101. 

production of, for rent eyidence of performance of cove- 
nants in lease, 267. 

for consideration in body of deed sufficient discharge, 286. 

KECITAL, 

of lease for a year, evidence of its execution, 10. 
of sale and delivery of fixtures will cause ad valorem duty 
to attach to consideration, 305. 

KE0ITAL8, 

how abstracted, 5. 

of deeds, when evidence, 86. 

purchaser to assume correctness of, 96, 261. 

provisions of contract as to, 260. 

in assurances to purchasers, 302. 

omitted where statutory form strictly adhered to, 304. 

RECOVERY, 

entail formerly barred by, 36. 
what estates barred by, 36. 
how proved, 88. 

REaiSTRATION, 

provisions of act for the, of conveyances, &c. in the county 
of Middlesex, 334. 

the West Riding of York, 336. 
East Riding of York, 336. 
North Riding of York, 337. 

under the above acts not notice, 338. 

unless register searched, 338. 

what wiihin registration acts, 338. 

what not within acts, 338. 
under Bedford Level Act, 339. 
of judgments, provisions of acts for, 340. 

re-registration of, 345. 
of crown debts, provisions of acts for, 351. 

re-registration, 353. 
contents of memorial for local registries, 378. 

execution of memorial, 379. 

stamp duty on memorial, 379. 
assurances of crown lands exempt from, in local registries, 

384. 

HENEWABLE LEASEHOLDS, 
title to, 11. 
proyisionB of Lord Granworth's Act as to, 180. 



i 



422 INDEX. 

RENT, 

reoeipt of, bj agent, effeofc of, 66. 

reoeipt of, receipt of profits under Statute of Ttimit>ationH^ 

70. 
puchaaer entitled to, from day fixed for completion, 238. 

BENT-CHABGE. See AmnnriBB, 354, 355. 

proportionate part of, may be distrained for by ptirchafler^ 
386. 

REQUISITIONS OP TITLE, 

vendor must giye best answers to, 242, 291. 

condition for deUyery of, within given time, 244. 

delivery of, 289. 

Mvolons, must be avoided, 289. 

delivery of, should not be delayed, 289. 

waiver of, 290. 

may be implied, 290. 
answers to, 291. 

must be confined to particular defect, 291. 
usually made, 292. 
as to dower, 292. 

settlements, 292. 

easements, 292. 

improvement loans, 292. 

incumbrances, 294. 

RESTRICTIVE STIPULATIONS, 

must be expressed in unambiguous tenns, 245. 

construed in favour of person whose rights restricted, 246. 

REVERSION, 

title to leasehold not to be called for, 9. 

title to, 14. 

succession duty on sale of, 323. 

purchaser of part of, cannot sue for proportion of rent 

accrued, 385. 
inadequate consideration where property in, 392. 

REVOCATION, 

of will by marriage, 24. 

writing, 24. 

destroying it, 24. 
canceDation of wiU not, imless executed as will, 24. 
marriage not, in certain cases, 24. 

nor act subsequent to execution of will relating to a portion 
of testator's estate only, 24. 

RIGHT OP ENTRY, 
may be devised, 21. 
might not formerly, 34. 
dower attaches to, 49. 

ROADS, 

dedication of part of settled estates for, 139. 
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SALE, 

of estates under Settled Estates Act, 136. 
minerals may be excepted from, 138. 
to raise debts and legacies under '^Trustee Act, 1859" . . 174. 
by virtue of powers conferred by Lord Granworth's Act, 177. 
moneys arising from, how to be laid out, 179. 

SATISFIED TERMS, 
title to, 12. 

provisions of act as to, 326. 
to what interests the act extends, 327. 
assignment of unsatisfied, should be obtained, 327. 

SEARCHES, 

for incumbrances in local reg^tries, 334. 
for what period to be made, 338. 
party searching will be deemed to have notice, 338. 

See JUDOMENTS. 

SECONDARY EVIDENCE, 
of deed, when admissible, 86. 

SEISIN, 

presumed from what facts, 89. 

SETTLED ESTATES ACT, 
provision of, 136 et aeq. 
what is a settlement within, 136. 
persons entitled to exercise powers conferred by, 140. 
application of moneys received from sale under, 142. 

SETTLED LAND ACT, 

powers conferred by, 147 et aeq. 
definitions gfiven by, 147. 

general powers of, relating to sale, enfranchisement, ex- 
change and partition, 160. 
sales, leases and other provisions under, 152. 
contracts under, 156. 

as to Court, Land Commissioners and procedure under, 161 . 
as to powers of limited owners, 166. 
provisions of, relating to Lreland, 173. 

SETTLEMENT, 

what is, within meaning of Settled Estates Act, 136. 
requisitions respecting, 292. 

SETTLEMENTS, 76 et acq. 

for valuable consideration, 76. 

for consideration not valuable, 77. 

what liable to be defeated by creditors of settlor, 77. 

provisions of Bankruptcy Act with regard to, 78. 

what void against purchaser for value, 79. 

voluntary, must be complete to be effectual, 81. 

of personalty cannot be avoided by settlor, 82. 
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SrXTT TEARS' TITLE, 

parohaser foimerly entitled to, 7. 

SPECIFIG PERFORMANCE, 
infant cannot sne for, 104. 
oases in which, decreed at instance of vendor, 280. 
at whose instance enforced, 358. 

STAMP DUTIES, 

not nsuallj mentioned in preparation of abstract, 7. 

provisions in contract as to, 262. 

on contract, 279. 

payable for each lot purchased, 279. 

oiroiunstances affecting, to be set forth in deed, 305. 

provisions of << Stamp Act, 1870 " . . 369 et seq. 

on purchase deeds, 369. 

when consideration consists of stock or marketable 
security, 370. 

when security not marketable, 370. 

when periodical for definite period, 370. 

for indefinite, 370. 

when periodical for lives, 371. 

when consideration a debt due, 371. 
payable in certain cases, 372 et aeq. 
on sale of annuity, 373. 
where several instruments of conveyance, 374. 
on conveyance not otherwise charged, 375. 
on conveyance not being a sale or mortgage, 375. 
on sale of copyholds, 375. 
on separate deed of covenant, 377. 
on memorial for local registry, 379. 

STATUTE OF FRAUDS, 

and Statute of Wills, formerly regulated will of free- 
holds, 32. 
requisites of contract under, 97. 
contract void in part void in toto, 100. 
sales by auction within, 100. 
letter or receipt a sufficient writing, 100, 101. 
contract for sale of grass, &c. when within, 103. 

when not within, 103. 
agreement for lease for less than three years within, 103. 
parol agreements taken out by part peiiormance, 224. 
provision of, as to judgments, 340. 

STATUTE OF WILLS, 

and Statute of Frauds, formerly regulated will of free- 
holds, 32. 
did not extend to copyholds, 33. 
regarded will as a present conveyance, 35. 
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STATUTES, 

13 Edw. 1, 0. 1 (Statute Be donis), 330. 

0. 18 (judgments), 340. 
27 Hen. 8, c. 10 (Statute of Uses), 62, 330. 
32 Hen. 8, c. 1 (Statute of WiUs), 32. 

c. 28 (leases by tenants in tail), 47. 
34 & 36 Hen. 8, c. 6 (wills), 32. 

8 & 6 Edw. 6, c. 11 (dower), 62. 
13 Eliz. c. 4 (crown debts), 362. 

c. 6 (settlements), 77. 
27 Eliz. c. 4 (settlements), 79, 80. 
12 Gar. 2, c. 24 (abolishing feudal tenures), 33. 
16 Gar. 2, c. 17 (Bedford level), 339. 
29 Gar. 2, c. 3 (Statute of Frauds), 32, 98, 340. 
4 & 6 Will. & M. (judgments), 341. 
7 & 8 Will. 3, 0. 36 (judgments), 341. 
o. 37 (corporations), 113. 

2 & 3 Anne, c. 4 (West Biding registry), 336. 
6 & 6 Anne, o. 18 (West Riding registry), 336. 

6 Anne, o. 36 (East Biding registry), 336, 337. 

7 Anne, c. 20 (Middlesex registry), 334. 

9 G-eo. 1, o. 7 (poor laws), 113. 

8 Geo. 2, c. 6 (North Biding registry), 337. 

9 Gteo. 2, 0. 36 (charities), 379. 

26 Oeo, 2, c. 6 (witnesses to wills), 33. 
38 Geo. 3, c. 6 (land tax), 93. 
c. 60 (land tax), 93. 

41 Geo. 3, c. 109 (indosure). 111. 

42 Geo. 3, c. 116 (land tax), 93, 94. 

43 Geo. 3, c. 61 (land tax), 94. 
46 Geo. 3, c. 77 (land tax), 94. 
46 Geo. 3, c. 133 (land tax), 94. 
60 Oreo, 3, 0. 68 (land tax), 94. 

63 Geo. 3, c. 121 (crown lands), 364, 384. 

c. 123 (land tax), 94. 
o. 141 (annuities), 364. 

64 Geo. 3, o. 73 (land tax), 94. 

66 G^o. 3, c. 192 (surrender to use of wiU), 34. 

67 Geo. 3, c. 100 (land tax), 94. 

1 & 2 Geo. 4, c. 92 (exchange), 11. 

3 Geo. 4, c. 92 (annuities), 364. 

6 Geo. 4, c. 16 (bankruptcy), 187. 

7 G^. 4, 0. 76 (annuities), 354. 

11 Geo. 4 & 1 Will. 4, c. 60 (trustees), 129. 

1 & 2 WiU. 4, c. 66 (bankruptcy), 187. 

2 Will. 4, 0. 1 (crown lands), 384. 

2 & 3 Will. 4, 0. 71 (Prescription Act), 72 et seq, 

c. 100 (tithes), 75. 

3 ft 4 WiU. 4, o. 27 (Statute of InmitstioiiB), 13, 46, 47» 

49, 63 et aeq. 
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STATUTES-HWi^MM^. 
• 3 & 4 Will. 4, c. 74 (fines and recoTeries], 36 et teq.^ 48, 

61, 106, 107, 298, 299, 379. 
c. 105 (dower), 49 et aeq. 
c. 106 (inheritance), 16 et eeq, 
4 & 6 Will. 4, c. 22 (apportionment), 389. 

6 & 7 Will. 4, c. 71 (tithee), 11, 13. 
1 Vict. c. 26 (wills), 17, 20, 34, 92. 

c. 69 (tithes), 13. 

1 & 2 Vict. c. 110 (insolvency— judgments), 93, 190, 340 

et seq., 354. 

2 & 3 Vict. c. 11 (judgments), 341, 343, 351, 352, 353, 

355. 
c. 39 (insolvency), 190. 

3 ft 4 Vict. c. 82 (judgments), 341, 344. 

c. 92 (non-parochial registers), 88. 

4 & 5 Vict. c. 21 (abolishing lease for a year), 10, 287. 

c. 35 (copyholds), 328, 331. 
c. 38 (poor), 113. 

5 & 6 Vict. c. 116 (insolvency), 93. 

7 & 8 Vict. c. 66 (aUens), 110. 

c. 76 (real property), 302. 
c. 96 (insolvency), 93. 

8 & 9 Vict. c. 18 (Lands Glauses Consolidation), 121 et 

seq, 
c. 20 (Kailway Glauses Gonsolidation Act), 

306. 
c. 56 (improvement loans), 292. 
c. 106 (real property), 10, 302, 305. 
c. 112 (satined terms), 12, 326. 
c. 113 (evidence), 87. 
c. 118 (indosnre), 10, 111. 

9 & 10 Vict. c. 101 (improvement loans), 293. 

10 & 11 Vict. c. 11 (improvement loans), 293. 

c. 17 (Water Glauses Gonsolidation), 306. 
c. 102 (insolvency, &c.), 190. 

11 & 12 Vict. c. 119 (improvement loans), 293. 

12 & 13 Vict. c. 49 (poor), 113. 

c. 89 (crown debts), 352. 

c. 106 (Bankruptcy Gonsolidation), 188. 

13 & 14 Vict. c. 31 (improvement loans), 293. 

c. 60 (Trustee Act, 1850), 115, 131 et seq. 
c. 97 (stamps), 288. 

14 Vict. c. 24 (poor), 113. 

15 & 16 Vict. c. 24 (wills), 27. 

c. 51 (copyholds), 331, 332. 

c. 55 rTrustee Extension Act), 133, 135. 

16 & 17 Vict. c. 51 (succession duiy), 14, 56 et eeq.^ 324. 

o. 56 (crown lands), 384. 
c. 74 (land tax), 94. 
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iBTAnTTEB—mttinued, 

16 & 17 Vict. c. 107 (crown debts), 352. 

0. 117 (land tax), 94. 

17 & 18 Vict. 0. 75 (acknowledgment by married women), 

107. 
c. 90 (usnry repeal), 364. 
0. 113 (Locke Kjng's Act), 277, 278. 

18 & 19 Vict. c. 15 (judgments, &c.), 341, 346, 363, 365. 

c. 43 (infants' settlements), 75. 

19 & 20 Vict. c. 9 (improvement loans), 293. 

c. 80 riand tax), 94. 

c. 97 (Mercantile Law Amendment), 70. 

c. 120 (Settled Estates Act), 48, 54, 66, 136. 

20 & 21 Vict. c. 77 (Probate Act), 32, 84. 

"21 & 22 Vict. c. 57 (ecclesiastical corporations), 177. 
c. 77 (settled estates), 136. 
c. 94 (copyholds), 332. 

22 & 23 Vict. c. 35 (relief of trustees), 10, 17, 31, 87, 91, 

92, 119, 174^^5^$'. 

23 & 24 Vict. c. 38 (judgments, &c.), 341, 346, 348, 352. 

c. 116 (crown debts), 352. 
c. 145 (Lord Cranworth's Act), 119, 177 
et seq.y 246. 

24 Vict. c. 9 (charities), 381—383. 

24 & 25 Vict. c. 105 (ecclesiastical corporations), 177. 

0. 134 (bankruptcy), 93, 191. 

25 Vict. c. 17 (charities), 382. 

25 & 26 Vict. c. 89 (joint stock companies), 113. 

c. 108 (trustees — ^minerals), 185. 

26 & 27 Vict. 0. 106 (charities), 383. 

27 Vict. c. 13 (charities), 382, 383. 

27 & 28 Vict. c. 46 (settled estates), 136. 

c. 112 (judgments — executions), 341, 347, 

350. 
c. 114 (improvement loans), 293. 

28 & 29 Vict. c. 104 (crown debts), 353. 

30 & 31 Vict. c. 48 (auctions), 207, 269, 272, 275. 

c. 69 (Locke King's Act Amendment), 278. 

31 Vict. c. 4 (sales of reversions), 393. 

31 & 32 Vict. c. 44 (acknowledgment), 384. 

32 & 33 Vict. c. 71 (Bankruptcy Act, 1869). .44, 78, 93, 

191 etseq,, 241, 276, 298. 
0. 83 (repeal), 191. 

33 Vict. c. 14 (Naturalization Act), 109, 111. 

33 & 34 Vict. c. 23 (treason and felony), 52, 64, 114, 195 

et seg, 
c. 35 (apportionment), 390. 
c. 36 (improvement loans), 294. 
c. 93 (married women's property), 109. 
c. 97 (stamps), 279, 305, 369 et uq,, 379. 
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8TATUTE8-^Mfi<tfNMJ. 

34 & SSYiot. o. 18 (oharities), 383, 384. 

o. 34 (improTement loans), 293. 
85 ft 86inei. e. 24 (eniolmeiit), 383. 

36 & 37l^ot. o. 66 (jndicatme), 225, 231, 236. 

37 & 88 Yicfc. c. 83 (settled estates), 136. 

o. 57 (limitation of actions), 46, 47, 49, 6^ 
et teq., 94, 287. 

0. 62 ^infants' relief), 104. 

c. 78 (Tendors and pniGhasers), 7, 8, 12, 13,. 
72, 89, 97, 132, 183, 197 et teq., 
250, 253, 260, 267, 337, 361. 

39 k 40 Viot. c. 30 (settled estates), 136. 

40 k 41 Vict. c. 18 (settled estates), 48, 64, 56, 136 et seq. 

c. 34 (Locke King's Act Amendment), 279. 
44 & 45 Vict. o. 41 (ConTeyancing Act, 1881), 2, 8, 85— 

87, 91, 95, 97, 116, 119, 131, 19^ 
et teq,, 246—248, 250, 252, 254, 260^ 
263, 265—267, 283, 297, 304, 305, 
307, 308, 363, 367, 386. 
46 & 46 Vict. c. 38 (Settled Land Act, 1882), 139, 147 et 

eeq., 178. 
0. 39 (ConyeyBnciDg Act, 1882), 107. 
c. 75 (Mairied Women's Property Act, 
1882), 21, 106, 107—109, 298—300. 
46 & 47 l^ct. c. 72 (Bankruptcy Act, 1883), 44, 77, 193 et 
seq., 277, 298. 

STIPULATIONS, 

pnrchasei^s right to title abridged by restrictive, 2. 

restrictiye, generally, 245. 

as to commencement of title, 247. 

for production of such title as vendor has, 248. 

for production only of such documents as in vendor's pos- 

session, 248. 
as to copies of documents, 248. 
as to evidence not in vendor's possession, 249. 
as to expense of production of deeds, 253. 
as to identity of parcels, 258. 
as to compensation in case of error, 259. See Ck>2ii>iTiONS. 

07 Sale. 

STREETS, 

dedication of part of settled estates for, 139. 

SUCCESSION DUTY, 

evidence of x>aym6nt should accompany abstract, 14. 
attaches to what property, 56. 
interest of successor must be in possession, 67. 
in respect of derivative interest, 59. 
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SUCCESSION DTrrY—eoniinued. 

in respect of accelerated snccession, 59. 
leaseholds charged with, 69. 
payable by instahnents, 60. 
instahnents to cease in certain cases', 60. 
is a first charge on successor's interest, 61. 
fiTiTiTiitl value, how estimated for, 61. 
receipt for discharge to purchaser, 62. 
on purchase of reversion, 323. 

should be compounded for on sale by tenant for life and 
remainderman, 324. 

SUCCESSOR, 

interest of, in real property chargeable as annuity, 60. 

and to be valued according to tables, 60. 
succession duty a first charge on interest of, 61. 
but will not affect his other real property, 61. 

«UIT IN EQUITY, 

time allowed to bring, by Statute of Limitations same as 
action, 67. 

«UPEEELUOUS LANDS, 

sale of, imder Lands Clauses Act, 130. 

-SURRENDER, 

of copyholds to use of will, 43. 

for barring entail, 41. 

by commissioner in bankruptcy, operation of, 
42. See Coftholds. 



TTENANT AT WILL, 

when right agpainst him accrues, 66. 
mortgagee or cestui que trust not deemed, 65. 
tenancy of, determined by contract for sale, 272. 

TESNANT FOR LIFE, 

redemption of land tax by, 95. 
improvement loans by, 292. 

succession duty on saJe by, and remainderman, should be 
compounded for, 324. 

TENANT IN COMMON, 

purbhasing from co-tenant entitled to abstract of geaend 

title, 11. 
poeflessbn of one not poBsession of others, 66. 
must be admitted to copyholds, 329. 
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TENANT IN TAIL, 

maj ao^uire fee siinple, 36. 
saying prior rignts, 37. 
oontraotBby, 37. 

after possibility of issue extinct, 37. 
maj oonyert base fee into fee simple, 37. 
xnwtgageby, 37. 

cannot bar remainder or reyersion -without consent of pro- 
tector, 40. 
but may bar his own issue, 40. 
of copyholds may bar entail, 42. 
beoonung bankrupt, 42. 
powers of oommissiuner to bar entail, 42. 
commissioner in bankruptcy stands in place of, when, 43. 
confirmation of yoidable estates created by, 43. 
operation of disposition by commissioner in case of deatk 

of bankrupt, 43. 
powers of tnistee in bankruptcy, 44. 
of lands directed to be purcnased, 44. 
effect of renewal of lease for liyes by, 45. 
barred by time, remainderman also barred, 45. 
time allowed by statute not extended by death of, 46. 
imperfect assurance by time runs in fayour of grantee 

agfainst remainderman, 47. 
what leases may be made by, 47. 

TEEM, 

provision for cesser of, how abstracted, 6. 

abstract of title to, 8. 

creation of, should be shown by abstract, 12, 

title to satisfied, 12. 

dower formerly defeated by assignment of, 54. 

TESTATOR, 

need not actually sign in presence of witnesses, 22. 
but must sign before attestation, 22. 
will takes effect from death of, 25. 
whole interest of, will pass on devise of real estate, 29. 
direction for payment of debts creates a charge on real 
estate, 30. 

TESTATUM, 

how abstracted, 5. 

TIMBER, 

sale of, under Settled Estates Act, 138. 
when included in contract for sale, 230. 
what comes within the term, 230. 

may not be cut down pending investigation of title, 232. 
taken at a valuation must be included in consideration for 
stamp duty, 305. 
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TIME, 

for exercise of powers of Lands Glauses Act, 130. 
essence of contract at law, 236. 
not so in equity, unless so stipulated, 236. 
where none fixed for completion, vendor entitled to reason- 
able, 237. 
may be made essence of contract, 237. 

TITHES, 

title to land exonerated from, by exchange, 12. 

must be shown if land sold as tithe &ee, 13. 
need not be mentioned in agreement for sale, 228. 
proyisions of contract as to, 261. 



TITLE, 

of vendor should be inyestigated before contracting for 

sale, 1. 
purchaser's rights abridged by stipulation, 2. 
covenants for title, how abstracted, 6. 
earlier than forty years may be required, when, 7. 
abstract of, to term of years, 8. 
non-production of recited document, not a valid objection 

to, 10. 
transfer of, on exchange, 10. 
to allotments, how deduced, 11. 

land exonerated from tithe by exchange, 11. 

renewable leaseholds, 11. 

leases for Uves, 12. 

satisfied teims, 12. 

property held under g^ant from crown, 12. 
to times merged must be shown if estate sold as tithe free,. 

13. 
to copyholds, how deduced, 13. 

enfranchised copyholds, 13. 

advowson, 13. 

reversion, 14. 
incidents of, 16 et seq. 
to jointure, when to be shown, 52. 
by possession, 63 et seq, 
evidence of, 84 et seq, 
by descent, how proved, 88. 

defective, at time of contract immaterial, when, 237. 
restrictive stipulations as to, 245. 

conmiencement of title, 247. 

will not prevent investigation of earlier, 247. 
need not be perfect at signature of contract, 280. 
must be perfected before chief clerk's certificate, 281. 
purchaser discovering defect in, may vacate sale, 281. ^ 
acceptance of, deduced by abstract not a waiver of right 

to verification, 290. 
client not bound by counsel's aooeptanoe of defective, 290. 
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TITLE DEEDS, 

^fanhMBer entttled to what, 249. 
vendor stipulates for their retention, wlien, 251. 
who entitled to, on a sale in lots, 253. 
expense of pro^biction of, 253. 
not prodnoed should be inqnired for, 291. 
loss of, 291. 

ma J be reooTered by porchaser at law after conTeyancey 
though pnrcliafle-money unpaid, 390. 
unless conTeyance executed as an escrow, 391. 

TREASON AND FELONY, 

proTisions of act aboliahiog forfdtnres for, 195. 

TRUST ESTATES, 

included in general devise, 29. 
no escheat of, 114. 

TRUSTEE ACT, 

1850, proyisionB of, 131 et teq, 
1859, proTisions of, 174. 

TRUSTEE ACT EXTENSION, 
proyisions of, 135. 

TRUSTEE IN BANKRUPTCY, 

now substituted for creditors' assignee, 44. 

empowered to deal with property of bankrupt tenant in 

tail, 44, 192. 
appointment of , 191. 

may exercise powers vested in bankrupt, 191. 
except nomination to ecclesiastical benefice, 191. 
registrar to be trustee until appointment of, 191. 
property of bankrupt to yest in, on appointment, 192. 
need not be admitted to copyholds, 192. 
may sell by auction or private contract, 192. 
may cJisclaim unprofitable contract, &c., 276. 

TRUSTEES, 

devise of real estate to, passes testator's whole interest, 29. 
cannot purchase trust estate, 111. 
provisions of ** Trustee Act, 1860," as to, 131. 
provisions of Lord Cranworth's Act as to, 177. 
receipts of, under Lord Cranworth's Act, 177. 
provisions to confirm certain sales by, 185. 
may sell with a reservation of minersJs, 185. 
what special conditions may be inserted in contract with- 
out authority, 246. ^ 
Surchase by, for purjposes of truist, 301. 
sot covenant for title, 318. 
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TRVSTEE^—eontinued. 

term assigned to, to secure mortgrage and subject thereto 

to attend mheritance, not wi&in Satisfied Teims Act, 

248. 
of ontstanding estate, when and how bound to re-oonvey, 

366. 
must all join in receipt for purchase-money, 367. 

UNDERLEASE, 

must not be sold as a lease, 228. 

Satisfied Terms Act does not extend to, 327. 

VENDOR, 

receipt of, when sufficient to form contract, 100. 

must not conceal defects in estate, 228. 

statements by, as to value, &c., 233. 

must give best answers to requisitions,. 242. 

must deliver abstract of title, 243. 

efPeot of default in equity, 244. 

may stipulate for production of title as he may have, 248. 

stipulated for retention of deeds, when, 251. 

having covenanted for production of deeds, cannot retain 
them, 263. 

must bear expense of getting in outstanding estate, 262, 298. 

may employ bidder, 269. 

trustee of estate for purchaser in equity, 274. 

having performed contract, loss to estate falls on pur- 
chaser, 274. 

entitled to lien for unpaid purchase-money, 276. 

dying before completion, executors entitled to purchase- 
money, 277. 

devise by, revoked by contract for sale, 279. 

title of, need not be perfect at signature of contract, 280. 
if perfected before chief clerk's certificate, 281. 

not assisted in equity where no right to sell, 281. 

being a mortgage cannot be required to prooaro mdH- 
gagor's concurrence, 297. 

when wife of, must join in conveyance, 298. 
when she need not, 298. 

if a married woman, must acknowledge deed under Fines 
and Recoveries Act, 298. 

cannot decline to procure concurrence of unneoei?sary parties 
to conveyance where contract stipulates they shall join, 
299. 

judgment entered up against charge on unpaid purchase- 
money, 349. 

does not usually attend completion, 363. 

should execute assurance in person, 366. 

may sue under lease ifter conveyance, when, 886. 

cannot recover interest lost by miscalculation, 391. 

has no remedy if property more valuable than supposed, 39 1 . 
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STEPHEirS NEW COM1£ENTABIES.-Oth Edit. 

Mr. 8EEJEANT STEPHEN'S NEW COMMEN- 
TAEIES ON THE LAWS OF ENGLAND, partly founded 
on Blackstone. By James Stephen, Esq., LL.D., Judge of 
County Courts. The Ninth Edition by Henry St. James 
Stephen, of the Middle Temple, Barrister-at-Law. 4 vols. 
8vo. 4?. 4«. cloth. 1883 

\* The Work selected for the Intermediate Examinations for Solicitors for 1884. 



From the "Law Times." 

** Dr. James Stephen has just bronght 
out the eighth edition of Mr. Serjeant 
Stephen's Commentaries on the Laws 
of England (founded on Blackstone). 
This edition deserves more attention 
than previous editions, for the reason 
that it has been revised vdth a view to 
giving full effect to the alterations in 
our law and practice introduced by the 
Judicature Ajcts, and with the design of 
giving a more sdentiflc classification of 
crimes, so as to bring the last book into 
harmony with the general structure 
of the proposed Criminal Code. Dr. 
Stephen nas been assisted in his work by 
his son, Mr. Henry St. James Stephen. 
From our examination of the work 
(facilitated by the adoption of the 
American plan of cutting the leaves in 
the binding) , we believe it will be found 
to be one of the most valuable text 
books which we possess, not only as to 
the general law, out as to the new sys- 
tem which has grown up under the 
Judioatoxe Acts." 



From ihe "Law Journal/' 

"It is quite imnecessary for us to 
reiterate the praises we have, on many 
former occasions, bestowed u^n this 
excellent work. A new edition has 
been rendered necessary, both by reason 
of the last edition having been ex- 
hausted, and of tiie recent changes in 
the law effected by the operation of the 
Judicature Acts : and Dr. Stephen has 
not shirked the labour requirad. The 
last edition was published in the year 
1874 ; and, although the changes then 
intended to be introduced bvthe Ju- 
dicature Act of 1873 were embodied in 
it, yet the subsequent Judicature Acts 
and new rules oi procedure, supple- 
mented by judicial decisions upon them, 
have made Dr. Stephen's task of re- 
vision no light one." 

From the " Articled Ckrka Journal." 

"We feel bound to state that the 
edition (ESghth) before us is certain to 
maintain^ with greater credit if possible, 
the position of its predecessors, which 
is that of the Student's best text-book 
on the General Laws of England." 



PALSY'S SUMMABY OONVIOTIONS.— 6th Edition. 

THE LAW and PEACTICE OF SUMMAEY CON- 
YICTIONS under the SUMMAEY JURISDICTION ACTS, 
1848 and 1879, including proceedings preliminary and subse- 
quent to Convictions, and the responsibility of Convicting 
Magistrates and their Officers: with Forms. Sixth Edition. 
By WALTEE H. Maonamaba, Esq., of the Inner Temple, Bar- 
lister-at-Law. In 1 vol. 8yo. 24«. cloth. 1879 
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rOWTJ.L'S PErariPLES and PRACTICE of 
LAW of EVIDENCE. Fourth Edition. By J. Cutleb, I 
I'roteHBor of En(.'liBb Law and Jurispnidenee, and ProtMW 
Indian Jurinprudtince at King's Colle^, London, and i 
OftiSTiif , 13.A., BurriBtont-iit-Lttw. Post 8vo. IBa. cloth. 

*' Tlrifltt it hardly uaiy tmndi of tho durtg^s ha.w b«m effected of ' 

Ikv dT vIvfttfT tulf n?«t mud ImportuuWt nan. We uv. tJvTetore, all thl 

ni« onl)' lo the prufmslnn, but to the Inclfnod to wHiotiroq Ha U>P>an 

pobUc(tUrtn.thuith»ls«otBTidniH. the FonRh Edition of tlui n 

On thia faruch of the Uir, tooreaTBr, work."— Zau£canuKUiiiii>'<Hitiii 
all Weil aa od mauj odunt importajit 

DENIBON AND SOOTT'S HOTJSE OF LOBDS APF 
PBACTICE. 

APPE.ALS TO THE HOUSE OF L0ED8: Proc* 
and Practice relativo to English, Scotcti and Irish Appeals; 
the Appellate Jurisdiction Act, 1876 ; the Standing Ord( 
tha IIou«o; Directions to Agents; Fonns, and Tables of ' 
Edited, with Notes, Referencea and a full Indoic, form 
complete Ilook of Practice under the New Appellate Sj 
By CKAa. Mabsh DENiaoN and Ckas. Hzijdeiison Scott, 
Middle Temple, Esqs.,BaiTisters-at- Law. 8vo. IGa. cloth. 
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incfqiiiDi an important cha] 
Cofltfi. In an Appendix are ^ 
Act of lere.tlieptnliooBOf Biei 

Court of Judicature (Ireland) A 

notwithetandinff and Iho Scotrh Statutes, Fan 



DAVIS'S LABOTTK LAWS OF 1876. 

THE LABOUE LAWS OF 1876, with Introd 
and Notes. By J. E. Davis, Esq., Barristor-at-La.w, tu 
Police Magistrate for Steffiold. 8vo. 12s. cloth. 

CBTJMP'B PRINCIPLES OF MAEINE INSTJBA 

THE PRINCIPLES OF THE LAW EELATIH 
MAKLNB INSURANCE AND GENEEAl AVEEA 
England and Amprica, with, occasional refcrancea to Fren 
Grerman Law. By P. OcTAVIua Cettmp, of the Middle 1 
Eaq.,Bamater-at-Law. In 1 vol. royal 8vo. 2It.cloth. 
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HAMEL'S CT7ST0KCS LAWS. 

THE LAWS OF THE CUSTOMS, 1876, consoHdated 
by direction of the Lords Commissioners of lier Majesty's 
Treasury. With practical Notes and Eeferences throughout; 
an Appendix cont^ning various Statutory Pjpovisions incidental 
to the Customs; the Customs Tariff Act, 1876, and a Copious 
Index. With Supplement to 1882. By Felix John Ham el, 
Esq. Post 8vo. Sa, 6d. cloth; demy 8vo. 4«. 6d. 1883 



SHELFOHD'S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIBN and LATHAM. 

SHELFGED'S LAW of JOINT STOCK COMPANIES, 

containing a Digest of the Case Law on that subject; the Com- 
panies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies; the Orders made under those Acts to regulate Pro- 
ceedings in the Court of Chancery and County Courts; and Notes 
of all Cases interpreting the above Acts and Orders. Second 
Edition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By David Pitcahin, M.A., 
Fellow of Magdalen College, Oxford, and of Lincoln's Inn, 
Barrister-at-Law, and Fraijcis Law Latham, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law, Author of ** A Treatise on 
the Law of Window Lights." 8vo. 21«. cloth. 1870 

DBEWByS EOBKCS OF CULIMS AND DEFENCES. 

FOEMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCEEY DIVISION OF THE HIGH 
COUET OF JUSTICE. With Notes, containing an Outline of 
the Law relating to each of the subjects treated of, and an 
Appendix of Forms of Endorsement on the Writ of Summons. 
By 0. Stewaet Deewbt, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Eeports of 
Cases in Equity, temp. Bjndersley , Y . -0. , and other works. Post 
8vo. 98. cloth. 1876 

day, who, however experienced in the 
niceties of the past eystem, cannot but 
need the aid of a work thus compiled, 
and, trusting to its ^danoe, benefit in 
time and labour saved; whUe to the 
younger members of the profession es- 
peoiaUv we cordially recommend the 
yrark."— Irish Law Times. 



""Mi. Drewry's plan of taking the 
laots for the forms from reported cases 
and adapting them to the new rules of 
pleading, seems the best that can be 
adopted. The forms we have looked at 
■eem to be fairly oonect."—8olicitora^ 
Journal. 

•< The equity draftsmen of the present 



BOBEBTS' PBINCIPLES OF EaUITY.—Third Edition. 

THE PEINCIPLES OF EQUITY as adminifltered in 
the SUPEEMB COUET OF JUDICATUBE and other Courts 
of Equitable Jurisdiction. By Thomas Abchtbalt) Bobebts, 
of the Middle Temple, Esq., Barrister-at-Law. Third Edition. 
8to. 18«. doth. 1877 
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DAVZ8*8 OOtJNTT OOX7BT8 PBAOTZOE A XVZDENa 
— Siacth Bdition. 

THE PRACTICE IN ACTIONS IN THE COUNT 
GOUBTS. By Jamss Edwabd Davis, of the Middle Tempi 
Esq., Barrister-at-Law. Sixth Edition. 8yo. [/n the iVei 



B&ETT'S BANX&TJPTOY AOT, 1888. 

THE BANKRUPTCY ACT, 1883: with an Introducto 

Chapter, Notes, Index, &c. And SUPPLEMENT containing 

Table showing the parts of the Act and Rules which are to 

read together : a SUMMARY of the points of importance cc 

tained in the Roles, and the Table of Fees of the 28th Dece 

ber, 1883. By Thomas Bbett, LL.B., London University, B.. 

Exhibitioner in Real Proi)erty and Equity, and Holder of 

First Certificate of Honour, ^chaelmas, 1869, and Joint Edi 

of ' * Gierke and Brett's Conveyancing Acts. " In 1 vol. Post 8 

14«. doth. II 

%* SuppkmetU onljff 1<. M. 



OHADWIOK'S PROBATE OOUBT KANTJAL. 
Oorrected to 1876. 

EXAMPLES of ADMINISTRATION BONDS for 
COURT of PROBATE ; exhibiting the principle of various Ghn 
of Administration, and the correct mode of preparing the Bon<] 
respect thereof; also Directions for preparing the Oaths ; arrai 
for practical utility. With Extracts from Statutes ; also var 
Forms of Affirmation prescribed by Acts of Parliament, and a S 
plemental Notice, bringing the work down to 1876. By Sam 
CHADWiciE,of her Maj esty*s Court of Probate. Roy. 8vo. 12«. cl 



OHXTTE'S EaXTITY IN RELATION TO COMMOK U 

EQUITY UNDER THE JUDICATURE ACT, oi 
Relation of Equity to Common Law. By Chaloiteb Wuj 
Chute, Barrister-at-Law; Fellow of Magdalen College, OxJ 
Post 8vo. 9«. cloth. 
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MOZLEY AND WHITELEY'S OONCISE LAW 
BICTIONABY. 

A CONCISE LAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
Herbert Newman Mozley, M.A., Fellow of King's College, 
Cambridge, and of Linc5oln's Inn, Esq., and George Crispe 
Whiteley, M. A. , Cantab, of the Middle Temple, Esq. , Barristers- 
at-Law. In 1 vol. 8vo. 20fl. cloth; 258, brown calf. 1876 



"This book is a great deal more 
modest in its vieMns man the law dio- 
tionary we reviewed a little while agro. 
Its main obi'ect is to explain bri^y 
legal terms, both ancient and modem. 
In many cases, however, the authors 
have added a concise statement of the 
law. But, as the work is intended both 
for lawyers and the public at large, it 
does not profess to give more than an 
outline of the doctrines referred to under 
the several heading. Having regard to 
this design, we thmk the work is well 
and carefully edited. It is exceedingly 
complete, not only giving terse explana- 
tions of legal phrases, but also notices of 
leading cases and short biographies of 
legal luminaries. We may add that a 
very convenient table of reports is given, 
showing the abbreviations, the date and 
the court, and that the book is very well 
VriD.tBd."—SolicUort^ Jounuxl. 



" This book contains a large mass of 
information more or less useful. A 
considerable amount both of labour and 
learning has evidentiy been expanded 
upon it, and to the general public it may 
be recommended as a reliable and use- 
ful guide. Law students desirous of 
cramming will also find it acceptable." 
— Law Times. 

"It should contain everything of 
value to be found in the ouier larger 
works, and it should be useful not 
merely to the legal profession, but also 
to the general pubhc. Now, the work 
of Messrs. Mozley and Whiteley apx>ears 
to fulfil those very conditions; and, 
while it assists the lawyer, will be no 
less useful to his client. On the whole, 
we repeat that the work is a praise- 
worthy i)ef ormance which deserves a 
place m the libraries both of the l^al 
profession and of the general public."— 
Irish Law Times. 



BE COLYAB'S LAW OF GTJABANTEES. 

A TEEATISE ON THE LAW OF GUARANTEES 

and of PEINOIPAL and SUEETY. By Heney A. De Colyae, 

of the Middle Temple, Barrister-at-Law. Svo. 14«. cloth. 1874 

** Mr. Golyar's work contains internal " The whole work displays great care 
evidence that he is quite at home with his in its production ; it is dear in its state- 
subject. His book has the great merit of ments of the law, and the result of the 
thoroughness. Hence its present value, many authorities collected is stated 
and hence we venture to predict will be with an intelligent appreciation of the 
its enduring reputation."— Z>aii; Times. subject in haxia."— Justice of the fieaee. 



TBOWEB'S PBEVALENOE OF EaUITY. 

A MANUAL OF THE PEEVALENCE OF EQUITY, 
under Section 25 of the Judicature Act, 1873, amended by the 
Judicature Act, 1875. By Charles Francis Trowbr, Esq., 
M.A., of the Inner Temple, Barrister-at-Law, late Fellow of 
Exeter Oolleffe, and Vinerian Law Scholar, Oxford, Author of 
" The Law of Debtor and Creditor," ** The Law of the Building 
of Churches and Divisions of Parishes," &c. 8yo. 5«. cloth. 1876 

« The amount of information oon- whole it appean to be accurate. The 
tained in a oompresBed f onn within its work has been carefnUv revised, and is 
pages is very oonriderable, and on the well and dearly printed."— Xow Ttmsa. 
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VAWCETT'S LAW OF UUfBLOBD AND TENAKT. 

A COMPENDIUM OF THE LAW OF LANDLOED 
AND TENANT. By William Mttckkll Favcett, Esq., of 
Lmooln's Inn, Barrister-at-Law. 1 yoL 8yo. 14«. cloth. 1871 

*"nk]siiewoanipendii]mof ihelawoii tJana, and nees la , n gn»ge as nnteeli nic a] 
a wide and oamulicated sabject^ upon as tiie sabject adinit8."^Z/ato Journal. 
iHuch infomiatian is ocnutantly r&- "Mir. Eawoett takes advantage of ibis 



quired by a Taat number ot penons, ia ehaiactenatic of modem law to impart 
to be mieqaest. Itneverwanden to his oompendiimi a degree of autJun- 



fkom the point, and being intended not tieitjf wbich greatly enhances its value as 
lor atodents of the lawTbnt tear leasors a oonvenient medinm of reference, for 



and leaaeea, and their *"*"v^^«*" ad- he has stated the law in the Tery words 
wisdy avoids hisftrwifal daqnisl- of the anthocities."— Low Mc^aeme. 



HUNT'S LAW OF F&AXn>8 AND BILLS OF SALE. 

THE LAW relating to FRAUDULENT CONVEY- 
ANCES under the Statutes of Elizabeth and the Bankrupt Acts; 
with Bemarks on the Law relating to Bills of Sale. By Abthub 
Joseph Hunt, of the Luier Temple, Esq., Barrister-at-Law, 
Author of ' * A Treatise on the Law relating to Boundaries, Fences 
and Foreshores." Post 8vo. 9«. cloth. 1872 

** Mr. Hunt has brought to bear upon subjects of the work."^Zau; Magazine. 

the subject a deaznees of statement, **Mr. Hunt^s book is as readable as 

an orderliDess of anangement and a a treatise on so tedmical a subject can 

subtlety of logical acuteness which well be made. Mr. Hunfs axrange- 

oairy bun far towards a complete sjrs- ment of his materials f oDows an orderly 

tematizatiDn of all the cases. Neither and intelligible plan. The index is 

has his industry been laddnK; the cases apjrarently carefally prepared, and the 

that have arisen under '•Tba Bank- table of cases shows that none of the 

ruptey Act, 1869,' and under the KUs recent cases have been overlooked. ISx. 

of Sale Act, have been carefully and Hunt has produced a really useful book 

oomidetely noted up and disposed by unencumbered by useless matter, whidi 

lum in their appropriate plaoos. The deserves great success as a manual of 

index also is bMh accurate and careful, the law of fraudulent dispositioiis of 

and secores mudi facility of reference property." — Law Joumai. 
to the vazioua matteiB which are the 



BUND'S AGBICXTLTUBAL HOLDINGS ACT.— 2nd Edit. 

The LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTUEAL IMPEOVEMENTS, embodjong the changes 
made by the Agricultural Holdings Act, 1883, with Statutes and 
Forms. By J. W. Willis Bund, M.A., of Lincoln's Inn, 
Barrister-at-Law. Second Edit. Post 8yo. 128, cloth. 



POWELL'S LAW OF INLAND CABBIEBS.— 
Second Edition. 

THE LAW OF INLAND CAEEIEES, 

especially as regulated by the Bailway and Canal Traffic Act, 
1864. By Edmund Powell, Esq., of Lincohi College, Oxon, 
M.A., and of the Western Circuit, Barrister-at-Law, Author of 
"Principles and Practice of the Law of Eyidence." Second 
Edition, almost re-wiitten. 8yo. 14«. dotL 
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FOLKABD ON SLANDER & UBEL.— Fourth Edition. 

THE LAW OF 8LANDEE AND LIBEL (founded 
upon Starkie's Treatise), including the Pleading and ETidence, 
Oiyil and Gnminal, adapted to the present Procedure; also 
MALICIOUS PROSECUTIONS and CONTEMPTS of OOUET. 
By H. 0. FoLKARD, Barrister-at-Law. In 1 thick vol. roy. 8vo. 
45«. cloth. ^ 1876 

FYE ON CLAIMS TO DEBTOBS' ESTATES. 

NOTES ON THE CONFLICTING CLAIMS TO THE 
PROPERTY OF A DEBTOR. By Henry John Pye, of the 
Inner Temple, Esq., Barrister-at-Law. Just published, post 
8vo. 3«. ed, cloth. ^ 1880 

COOTE'S PROBATE PRACTICE.— Ninth Edition. 

THE COMMON FOEM PEACTICE OF THE HIGH 
COURT of JUSTICE in granting Probates and Administrations. 
By Henry Charles Coote, F,S.A., late Proctor in Doctors' 
Commons, Author of "The Practice of the Ecclesiastical Courts," 
&c. &c. 9th Edit. In 1 vol. 8vo., 26a. cloth; 30«. calf. 1883 

•»• The Forms as printed in this work are in strict accordance with the Orders of Court 
and Decisions of the Right Hon. Sir James Hanneriy and are those which are in use 
in the Principal Registry of the Probate Divisional Court. 
" The above is anotiier name lor what new and useful forms ; and the author 

is commonly known to the prof ession as 

Coote's Probate Practice, a work about 

as indispensable in a solicitor's office as 

an^ book of practice that is known to 

us.' The seventh edition is chiefly dis- 
tinguishable from the sixtii edition in 

this, that certain important modifica- 
tions and alterations are effected whidi 

have been rendered necessary b^ the 

Judicature Acts. Judicial decisions 

subsequent to the last edition have been 

caiefully noted up. We notice several 



has not only attempted, but has in the 
main succeeded, in adopting the forms 
and directions under the old Probate 
practice, as embodied in inevious edi- 
tions of the work, to the new procedure 
under the Judicature Acts. Solicitors 
know that tiie difficulties in tiie way of 
satus^ing l^e different clerks at Somer- 
set House are frequently jgraat, and 
there is nothing so likely to tend to 
simplicity of practice aa "Utt. Coote's 
book." — Law Times. 



TBISTBAM'S CONTENTIOUS PROBATE PRACTICE. 

THE CONTENTIOUS PEACTICE OF THE HIGH 
COUET OF JUSTICE, in respect of Grants of Probates and 
Administrations, witii the Practice as to Motions and Summonses 
in Non-contentious Business. By Thomas Hutchinson Tris- 
tram, Q.C., D.C.L., Advocate of Doctors' Commons, of the Inner 
Temple, Chancellor of the Diocese of London. Demy 8vo. 21«. 
cloth. ^ 1881 

TOMKINS & JENCXEN'S MOBEBN ROMAN LAW. 

COMPENDIUM OF THE MODEEN EOMAN LAW. 
Founded upon the Treatises of Puchta, Von Vangerow, Amdts, 
Franz Mohler, and the Corpus Juris Ciyilis. By Frederick J. 
ToMKiNS, Esq., M.A., D.O.L., Author of the "Institutes of 
Boman Law," translator of "Qaius," &c., and Henry Diedrich 
Jenoken, Esq., BanisteiB-at-LaWy of Linoolxi's Inn. 8yo. 
14«. oloth. 1870 
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SHBLFOBD'S BAILWAYS.— Fourth Edition, by Glen. 

SHELFOED'S LAW OF EAILWAY8, containing the 
whole of the Statute Law for the Begulation of Bailways in 
England, Scotland and Lreland. With Copious Notes of Decided 
Gases upon the Statutes, Litroduction to the Law of Eailways, 
and Appendix of Official Documents. Fourth Edition, by 
W. GxTmnKGHAM Glen, Barrister-at-Law, Author of the " Law 
of Highways,** "Law of Public Health and Local Govem- 

eSs. cloth ; 15s. calf. 1869 

merits. But we may neverthdesB be 
permitted to observe that tohat has 



>T BL^ 



ment, &c. 2 vols, royal 8yo. 

'* The work mMst take its unquestUmable 
position as the leading Manual of tke 
SaOway Laso 0/ Great Britain.** — Lano 
Magasme. 

"^< any rate «oe may venture to pre- 
diet that Mr. Cunningkam Glen's edi- 
tion of Sui^ford on Raiboays vriU be the 
standard vfork of our day in that depart- 
M0fU o/law." — Law Journal. 

" Fax belt from us to imder Talne Mir. 
Shelfoid'B laboon, or to disparage bis 



hitherto been considered as ' the best work 
on the subyeet* (Shelf ord), has been im- 
measurably improved by the appUeaOon qf 
Mr. Glen*s diligence and leaminq. . . . 
Snffident, however, has been dome to 
show that it is in every req)ect worQiy 
of the reputation which the work has 
always enjoyed."— «^u«(tce 0/ the Beaee. 



G&ANT'S BANKEBS AND BANKING COMPANIES. 
Fourth Edition. By C. C. M. PLTJMPTBE. 

GRANT'S TEEATISE ON THE LAW RELATING 
TO BANKEBS AND BANKING COMPANIES. With an 
Appendix of the most important Statutes in force relating 
thereto. Eourtii Edition. With Supplement, containing the Bills 
of Exchange and Bills of Sale Acts, 1882. By C. 0. M. Pltthptre, 
of the Middle Temple, Esq., Barnster-at-Law. 8yo. 29«. cloth. 



• • 



<i 



The Supplement may be had separately, price Ss. sewed. 



'ESigbt years snffioed to exhaust the 
second edition of this valuable and 
standard work, we need only now 
notice the improvements which have 
been made, we have once more looked 
through the work, and recognise in it 



the sterling merits whidi have ac- 
quired for it the high position which it 
holds in standard legal literature. Mr. 
Fisher has annotated all the recent 
cases." — Law Times. 



*:Kt:vi: 



'S LAW OF MORTGAGE— Fourth Edition. 



The LAW of MOETGAGE and OTHEE SECUEITIES 
UPON PROPERTY. By William Eichabd Fisher, of 
Lincoln's Lin, Esq., Barrister-at-Law. Eourth Edition. 1 vol. 
roy. 8yo. 528. 6(2. doth. 



'* This work has built iq) for itself , in 
^e e^enenoed opinion of the profes- 
sion, a very high reputation for careful- 
nem, accuracy and lucidity. This repu- 
tation is fully maintained in the present 
edition. The law of securities upon 
property is confessedly intricate, and, 
probably, as the author justly obaerves, 
embraces a greater variety of learning 
than any ouer sinfl^e branch of the 
Kngtifth law. At the same time, an 
accurate knowledge of it is essential to 
every practising barrister, and of daily 
requirement amongst solicitars. ToaU 
such we can confidently recommend Mr. 
lisher's work, idiidi will, moreover. 



prove most useful reading for the sta- 
aent, botii as a storehouse of informar- 
tion and as intellectual exerdse." — 
Jxna Maaazine. 

" We have received the third edition 
of the Law of Mortgage, by William 
Bichard Fisher, Bamster-at-Law, and 
we are very glad to find that vast im- 
provements nave been made in the plan 
of the work, whidi ia due to the incor- 
poration therein of what l/Lr. Fisher 
designed and executed for the abortive 
Digest Commission. In its present 
form, embracing as it does all tne sta- 
tute and caselawto the present time, ihe 
work isone of gxeatvahte."— Zmd Tisus. 




EDWABDS AND HAMILTON'S LAW OF HUSBAND 
AND WIFE. 

THE LAW OF HUSBAND AND WIFE : with sepa- 
rate chapters upon Marriage Settlements, and the Mamed 
Women's Property Act, 1882. By John William Edwards 
and William Fiubderick Hamilton, LL.D., Esquires, of the 
Middle Temple, Barristers-at-Law. In 1 vol. post 8yo. 16a. 
cloth. 1883 



BOYLE'S PRECIS OF AN ACTION AT COMMON LAW. 

PEIECIS of an ACTION at COMMON LAW, showing 
at a Glance the Procedure under the Judicature Acts and Eules 
in an Action in the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Justice. By Hesbebt 
E. Boyle, SoHcitor. 8vo. 6«. cloth. 1881 

preparing for the Fmal Ezaminatioii 
oertEunly need a gvdde of this descrii)- 
tion, and l/Lr. Boyle has well supplied 
that need. Indeed, we do not remember 
havinK ever before seen the English 
prooedore so well explained withm so 
brief a compass."— /mA Law Times. 

** A student who is ignorant of pro- 
cedure, and desires to prepare for his 
Final Examination, will do well to pro- 
cure Mr. Boyle's work. '^—Lato ExamnO' 
Uon Journal, 



** In tiiis little manual, Mr. Boyle has 
succeeded in exhibiting a succinct and 
ludd outline of all the ordinary pro- 
ceedings in actions goyemed by the 
jiractice, under the English Judicature 
Acts and Orders, of what used to be 
called the common law courts. Taking 
the various steps of that procedure in 
fheir natural order, he summarises the 
orders of court relating to each, arrang- 
ing them under distinct headings, and 
idfeixuig to authorities upon their con- 
struction and applioatuni. Students 



BEDFOBD'S FINAL EXAMINATION GUIDE TO 
PROBATE AND BIVOBCE.— 2nd Edition. 

THE FINAL EXAMINATION GUIDE to the LAW 
of PROBATE and DIVOROE : containing a Digest of Final 
Examination Questions with the Answers. By E. H. Bedfobd, 
8olicitor,Temple, Author of the * * ¥inal Examination Qxiide to the 
Practice of the Supreme Oourt of Judicature." In 1 yol. post 
8yo. 68, cloth. 



BEDFOBD'S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PEAOnOE of the SUPREME COURT of JUDICATURE, 
containing a Digest of the Final Examination Questions, with 
many New Ones, with the Answers, under the Supreme Court of 
Judicature Act. By Edwabd Henslowe Bsdfobd, SoHcitor, 
Temple. In 1 vol. 8vo. Is, 6d. cloth. 1875 
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XiSWZS'S INTBODTTOnON TO OOITVEYANOING. 

PEINCIPLE8 OF OONVEYANCINa EXPLAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the Effect of the Transfer of Land Act in Modifying 
ana Shortening Conyeyances. By Hubebt Lewis, B.A., late 
Scholar of Emmanuel College, Cambridge, of the Middle Temple, 
Barriflter-at-Law. 8yo. 18«. doth. 1863 



<*B7 the dfligent and pamstaUxig 
■tadent who has duly mafltered the law 
of proDerty, thia work will nndouhtedly 
be hailed as a yerjr oomprehenaiTe ex- 
ponent of the Pnnoiplea of Ckmvejr- 
tauing.**— Leguleian, or ArUded Olerk^ 
MagaHne. 

**Mr. Lewk has oontribatedaTalnaUe 



aid to ^e law stadent. He has oon- 
denaed the Practioe of CSonTeyancm^ 
into a shape that will f adhtate its re- 
tention on the memoiy, and his Tr^ 
oedents are usefully arranged as a series 
of progr o a s ive lessons, which may be 
either used as illustrations or exercises." 
Law TSmea. 



PHZLUXORE'S INTEBNATIONAL LAW.~3rd edit. 

Vol. J. 9vo. 24«. ehth; Vol. II. 26«. eloih. 

OOMMENTAEIES ON INTEENATIONAL LAW. 
By the Eieht Hon. Sir Bobebt Phujjmobe, Ejit., P.C, Judge 
in the Probate, Matrimonial, Divorce and Admiralty Division of 
the High Court of Justice. 1879 

%• Vol. III., eeeond edUion {l«r6), price 38*.; Vol. IT., second edition (1874), 
price 84a. cloth, may be had teparatdy to complete aete. 

Extraet/rom Bumpklet on ** American Neutrality," by Gbobok Bkmis {Boston, U.S.). 
— " ^ Robert Fhiliimore, the Tnreaent Queen's Advocate, and author of the most 
comprehensive and systematic '^Commentaries on Litemational Law' that Wngland 
has produced.*' 

Havinff read the work carefully and 
critically, we are able to highly recom- 
mend it." — Law Journal. 

"The second edition of Sir Bobert 
Fhillimore's Commentaries contains a 
considerable amount of valuable addi- 
tional matter, bearing more especially 
on questions of international law raised 
by the wars and contentions that have 
broken out in the world since the pub- 
lication of the first edition. Having 
upon a farmer occasion discussed at 
some length the general principles and 
execution of this importent work, we 
now propose to confine ourselves to a 
brief examination of a sixiffle qu^tion, 
on which Sir Bobert Fhutimore may 
justiy be r^arded as the latest autiio- 
rity and as the champion of the prind- 
ples of maritime law, which, down to a 
recent period, were maintained by tbia 
country, and which were at one time 
accepted without question by the mari- 
time ^wers. Sir Bobert I%^limore has 
exammed with his usual learning, and 
established without the possibility of 
doubt, the history of the doctrine 'free 
Btdps, free goods,' and its opposite, in 
the third volume of his * Commen- 
taries' (p. a02) ."— Edinburgh Beview, No. 
296, October, 1876. 



" The authority of this work is admit- 
tedly great, and the learning and ability 
displayed in its preparation have been 
recognized by writers on public law both 
on the Continent of Europe and in the 
United States. With this necessarily 
imp^ect sketch we must conclude our 
notice of the first volume of a work 
which forms an important contribution 
to the literature of public law. The 
book is of great utility, and one which 
should find a place in the library of 
every civilian." — Law Magazine. 

** It is the most oomidete repository of 
natters bearing upon international law 
that we have in the language. We need 
not repeat the commendations of the 
text inelf as a treatise or series of 
treatises which this journal expressed 
upon Ihe appearance of tiie two first 
volumes. T^e reputation of the Author 
is too weU established and too widely 
known. We content ourselves with te»« 
tify^ to the fulness and thoroughness 
of the work as a compilation after an 
inspection of the three volumes. (2nd 
edition)."— £<»(on {United State*) Daily 
Advertiser. 

" Sir Bobert Fhillimare may well be 
proud of this work as a lasting record 
of his ability, learning and his industiy. 
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XTNDEBHILL'S SETTLED LAND ACT, 1882. 

THE SETTLED LAND ACT, 1882 ; with an Introduc- 
tion and Notes, and Concise Precedents of Conyeyancing and 
Chancery Doonments required under the Act. ^y Abthub 
TJndebhill, M.A., LL.D., of Linoohi's Inn, Bajxister-at-Law, 
Author of " A Concise Treatise on Private Trusts," ** A Manual 
of Chancery Procedure," &o. Assisted by Balph Hawtrby 
Deane, B.A., of Lincoln's Inn, Barrister-at-Law. Post 8vo. 
8«. cloth. • 1882 

UNDEBHILL'S CHANCERY PBOCEDTTBE. 

A PEAOTIOAL and CONCISE MANUAL of the PEO- 

CEDTJEE of the CHANCERY DIVISION of the HIGH COUET 

of JUSTICE, both in Actions and Matters. By Arthtjr Uitdeb- 

HiLL, LL.D., of Lincoln's Inn, Barrister-at-Law. 1 vol. ,post 

8vo., 10«. ed, cloth. 1881 

*' We would advise its pernsal by all necessary inf ormatioii lespectiBg the 

students and young practitioners." — i)eculiar practice in the Chancery Divi- 

JtuUee of the Peace. sion. The work cannot fail to be of 

" l/[x. UnderhiQ has ixroduced within ^ri'eat service to the student, espedallv 

small compass a very useful work on if he aspires for Honors, and ne will 

Chancery Practice." — Law Studentt? find it a complete work to his purpose. 

Journal. while to the practitioner such accurate 

** This most excellent treatise on information as is conveyed in its i>age8 

Chancery Practice supplies a long exist- can hardly fail to be of service ; and, 

xing want. Within a comparatively like its companions, thenowwell-known 

NbiubII space ISx. UnderhiU, in his usual * Underbill's Torts,' and ' Underbill's 

dear, emphatic and intelligent manner. Trustees,' the volume will meet with a 

has supped {he student with all the ready sale." — OibsorCa Final, 

UNDEBHILL'S LAW OF TOBTS.^Third Edition. 

A SUMMARY OF THE LAW OF TOETS, OE 
WEONOS INDEPENDENT OF OONTEAOT, including the 
Employers* Liability Act, 1880. By Aethub Undeehill, LL.D. , 
of Lincoln^s Inn, Esq., Barrister-at-Law; assisted by 0. 0. M. 
Plumptre, of the Middle Temple, Esq., Barrister-at-Law. 
Third Edition. Post 8vo. 8«. cloth. 1881 

"He has set forth the elements of the '* The plan is a good one and has been 

law with deamess and accuracy. The honestly carried out, and a good index 

little work of "iSx. TJnderhill is inexpen- facilitates reference to the oontoats of 

ave and may be relied on." — LawTimea, the book." — Justice of (he Peace, 

UNDEBHILL'S LAW OF TBXTSTS AND TBXTSTEES. 

A CONCISE MANUAL OF THE LAW BELATD^O TO 
PBIVATE TRUSTS AND TRUSTEES. By Abthtjb Undee- 
hill, M.A., of Lincoln's Inn and the Chancery Bar, Banister- 
at-Law. Post 8yo. 8«. cloth. 1878 

*'The author so treats his su^'ects the model of Sir Fitsqames Stephen's 

that it will not be f onnd a difficult * Digest of the Criminal Law and Law 

mat^ for a iperson of ordinary intel- of Eridenoe from the Indian Acts,' and 

ligence to retam the matter therein con- which has been followed by Mr. PoUook 

tained, which must be constantljr ne- in his * Digest of the Law of Partner- 

oeesary, not only to the professional ship.' llx. UnderhiU has, in the abore- 

man, but also for all those who may have named volume, perfcmned a similar task 

taken upon themselves the responsibili- in relation to the ' Law of Trusts.' In 

ties of a trustee." — Justice of the Peace. sevent^ndx articles he has summarisied 

" We recently published a short r&- the prrndples of the ' Law of TmstB* as 

view or notice of Mr. A. F. Leach's distmctly and accurately as the subject 

' Digest of the Law of Probate Duty,' will admit, and has supplemented tbe 

and remarked that it was framed after articles witn ilhistrataons.'' LawJoumaL 
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8C&IVEir ON 00PYH0LI>S.-6tli Edit., by Brown. 

A TEEATISE on the LAW of COPYHOLDS and of 
the other TEyUEES (Customary and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Rules of Evidence applicable thereto, in- 
cluding^ the Law of Commons or Waste Lands, and also the 
Jurisdiction of the yaiious Manorial Courts. By John Scriven. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the present time, by Abghibald Bbown, Esq., of the 
Middle Temple, Barrister-at-Ijaw, B.O.L., &c., Editor of << Bain- 
bridge on the Law of Mines." 1 vol. roy. Syo. 30a, cloth. 1882 

BAINBBIDaE ON MINES.-4th Edit., by Archibald 
Brown. 

A TEEATISE on the LAW of MINES and MINERALS. 
By WnjJAM BAiNBBn)0£, Esq., F.G.S., of the Inner Temple, 
Barrister-at-Law. Fourth Edition. By Abghibald Bbowk", 
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law. 
This Work has been wholly re-cast, and m the greater part re- 
written. It contains, also, several chapters of entirely new 
matter, which haye obtained at the present day great Mining 
importance. 8vo. 45«. cloth. 1878 

'* ThiB work must be already familiar whidi has for so long a period oocupied 
to all readers whose practice hrinn the position of the standard work on 
them in any manner in connection wim this unportant subject. Those only wiio, 
mines or mining, and they well know by the nature of their practice, have 
its Talne. We can only say of this new learned to lean npon Ivr. Bainbridge 
edition tiuit it is in all reepects worthy as on a solid staff, can appreciate^e 
of its predecessors." — Law TUum on deep researdi, the admirable method. 



9rd edit. and the graoefal style of this model 

" It would be entirely sapeiflnous to treatise..'*-— Z^aw Jonnud <m Srd edit. 
attempt a general renew of a work 

ADAMS'S LAW OF TKADE-KABEB. 

A TEEATISE ON THE LAW OF TEADE-MAEKS; 

with the Trade-Marks Begulation Act, 1875, and the Lord 
Chancellor's Bnles. By F. M. Adams, of ihe Afiddle Temple, 
Esq., £arrister-at-Law. 8yo. 7«. 6d, cloth. 1876 

NASMITH'S INSTITUTES OF ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LAW.— Part 1, 

English Public Law. Part 2, English Private Law (in 2 vols.). 

Part 3, Evidence and the Measure of Damages. By Dayid 

Najsmith, LL.B., of the Middle Temple, Barrister-at-Law, 

Author of the Chronometrical Chart of the History of England, 

&c. Li 4 vols, post 8vo. 30«. cloth. 1873 — 1879 

\* The above fiiay be hud aeparately to complete eett at the foUovmg 

prices :—Fart 1, 10«. cloth. Fart 2, 20«. cloth. Tiart 3, lOs. cloth. 

"Mr.Nasmithbasevidentiyexpended it,thebnIkof hisTreatiaeyWhichiscoii- 
mach labonr and care in the compilation fined to a conciBe e^XMitionof the ezist- 
and azrangement of the present work, inglaw, appears to meritthepraiaeofaiv 
and so for as -we have been aUe to teat curacy ana deaniess."— ^L<np JfoMsuM. 
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SIB T. EBSKINE MAT'S PABLIASCENTABY 
PRACTICE.— Ninth Edition. 

A TEEATISE ON THE LAW, PEIVILEGES, 
PROCEEDmaS AND USAGE OF PARLIAMENT. By Sir 
Thomas Ersktne May, D.O.L., K.C.B., Clerk of the House of 
Cominons and Bencher of the Middle Temple. Nintii Edition, 
Revised and Enlarged. 8vo. 488. cloth. 1883 

Contents : Book I. Constitution, Powers and PrivU^ies of Parliament. — ^Book II. 
Practice and Proceedings in Parliament. — Book m. The Manner of passii^ Private 
Bills, with the Standing Orders in both Houses, and the most recent Precedents. 

"A work, which has risen from the laeDt."— Solicitors^ Journal. 
position of a text book into that of an 
authority, would seem to a considerable 
extent to have passed out of the range 
of criticism. It is quite unnecessary to 
point out the excellent arran^ment, 
accuracy and completeness which long 
ago rendered Sir T. E. Majr's treatise 
the standard work on the law of Parlia- 



« ' 



We need make no comment ux>on 
the value of the work. It is an accepted 
authority and is undeniably the law of 
Parliament. It has been brought up to 
the latest date, and shordd be in the 
hands of every one engaged in Parlia- 
mentary life, whether as a lawyer or as 
a senator." — Law Times. 



FTJLTON'S Manual of CONSTITXTTIONAL HISTOBT. 

A MANUAL OF CONSTITUTIONAL HISTOEY, 
founded on the Works of Hallam, Creasy, May and Broom: 
comprising all the Fundamental Principles and the Leading 
Cases in Constitutional Law. By Forrest Fulton, Esq., 
LL.D., B.A., University of London, and of the Middle Temple, 
Barrister-at-Law. Post 8vo. Ts. 6d, cloth. 1875 



TTJDOB'S LEADING CASES OK BEAL PBOPEBTY.- 

Third Edition. 

A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONYEYANdNO, and the 
CONSTRUCTION of WILLS and DEEDS ; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister- 
at-Law, Author of "Leading Cases in Equity." Third Edition. 
1 thick vol. royal 8vo. 2^. 12«. ed, cloth. 1879 



"The work before us comprises a 
digest of decisions which, if not exhaus- 
tive of all the principles of our real 
1)roperty code, wul at least be f oimd to 
eave nothmg imtouched or unelabo- 
rated under the numerous legal doc- 
trines to which the cases severally relate. 
To Mr. Tudor's treatment of sdl these 
subjects, so complicated and so varied, 
we accord our entire commendation. 
There are no omissions of any important 
cases relative to the various branches of 
tiie law comprised in the work, nor are 
there any omissions or defects in his 
statement of the law itself applicable 
to the cases discussed by him. We cor- 
dially recommend the work to the prao- 
titioner and student alike, but especially 



to the former." — Solicitors^ Journal and 
Beporter. 

" In this new edition, Mr. Tudor has 
carefully revised his notes in accordance 
with subsequent decisions that have 
modified or extended the law as pre- 
viously expoimded. This and the ouier 
volumes of Mr. Tudor are almost a law 
library in themselves, and we are satis- 
fied that the student would learn more 
law from the careful reading of them, 
than he would acquire from double the 
time given to the elaborate treatises 
which learned jirofessors recommend 
the student to i)eruse, with entire for- 
getfulness that time and brains are 
limited, and that to do what they advise 
would be the warkofalife."—Xato7»iR««. 
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HOSELT'S ABTICLEB CLEBICS' HANDY BOOK.— By 

Bedford. 

MOSELY'S PEACTICAL HANDY-BOOK OF ELE- 
MENTAEY LAW, designed for the Use of AETICLED 
CLERKS, with a Course of Study, and Hints on Beading for 
the Intermediate and Final Examinations. Second Edition, 
by Edwakd Henslowb Bedfobd, Solicitor. Post 8yo., 8«. 6d, 
cloth. 1878 



" ThJB book caxmot be too strongly 
Teoommended to every one who con- 
templates beooming a solicitor." — Law 
Examination Journal. 

"Mr. £. H. Bedford, indefatigrable 
in Mb labours on behalf of the articled 
derk, has waperviBed a new edition of 
Mosely's Handy Book of Elementary 



Law. It will certainly not be the f anlt 
of either author or editor if the years 
spent under articles are not well spent, 
and if the work required to lay a soond 
foundation of l^al knowledge is not 
done with that 'knowledge* of whidi 
they so emphatically declare the neces- 
sity." — Law Mageueine. 



CX7TLEB & GBIFFIK'S INDIAN CBIMINAL LAW. 

AN ANALYSIS OF THE INDIAN PENAL CODE, 
including the INDIAN PENAL CODE AMENDMENT ACT, 
1870. By John Cxjtleb, B.A., of Lincoln's Inn, Barrister-at- 
Law, Professor of English Law and Jurisprudence, and Professor 
of Indian Jurisprudence at King's College, London, and Edmund 
FuLLEB Griffin, B.A., of lincoln's Inn, Barrister-at-Law. 
8vo. 68. cloth. 1871 



BOXTSE'S CONVEYANCEB, with STTPPLEMENT, 1871. 
Third Edition. 

The PEACTICAL CONVEYANCEE, giving, in a mode 
combining facility of reference with general utility, upwards of 
Four Hundred Precedents of Conveyances, Mortgages and 
Leases, Settlements, and Miscellaneous Forms, with (not in 

Srevious Editions) the Law and numerous Outline Forms and 
lauses of Wills and Abstracts of Statutes affecting Eeal Pro- 
perty, Conveyancing Memoranda, &c. By EoLLA EousE, Esq., 
of the Middle Temple, Barrister-at-Law, Author of " The Prac- 
tical Man," &c. Third Edition, greatly enlarged. With a 
Supplement, giving Abstracts of the Statutory Provisions 
affecting the Practice in Conveyancing, to the end of IS^O; and 
the requisite Alterations in Forms, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols. 8vo. SOs. cloth; 38«. calf. 1871 

%* The Supplement may he had separately ^ price 1*. 6<?. sewed. 



" The best test of the value of a book 
written professedly for practical men is 
the practical one of the number of edi- 
tions through which it passes. The fact 
that this well-known work has now 



reached its third shows that it is con- 
sidered b^ those for whose convenience 
it was written to fulfil its ptupose wdL" 
— Law Magazine. ' 
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CXJTLEB'S LAW OF NATUBALIZATION. 

THE LAW OF NATUEALIZATION as Amended 
by the Act of 1870. By John Outleb, B.A., of Lincoln's Lm, 
Barrister-at-Law, Editor of "Powell's Law of Evidence," &c. 
12mo. 38. 6d, cloth. 1871 



" Professor Cutler's book is a useful 
fiummary of the law and of the changes 
which have been made in it. The act 



is given in full with a useful index." — 
Law Magazine. 



COOTE'S ADMntALTY PBACTICE.— Second Edition. 

THE PEAOTIOE OF THE HIGH COURT 
OF ADMIRALTY OF ENGLAND : also the Practice of the 
Judicial Committee of Her Majesty's Most Honourable Privy 
Council in Admiralty Appeals, with Forms and Bills of Costs. 
By Henry Charles Coote, F.S.A., one of the Examiners of the 
High Court of Admiralty, Author of "The Practice of the Court 
of Probate," &c. Second Edition, almost entirely re- written; 
and with a SUPPLEMENT containing the Cowrdy Court Practice 
tTi ^d!mt>aZ^^, the Act, Bules, Orders, &c. 8yo. 168. cloth. 1869 



THE LAW EXAMINATION JOTJItNAL. 

THE LAW EXAMINATION JOUENAL. Edited by 
Herbert Newman Mozley, M.A., Fellow of King's College, 
Cambridge ; and of Lincoln's Inn, Esq., Barrister-at-Law. 
(Published every Legal Sittings.) 

No. 67. MichafllTnas, 1883. Contents:—!. Honors Examination, June, 1888: 
Questions and Answers. 2. Final Examination, November, 188S ; Questions ana 
Answers. 3. Intermediate Examination, Noyemoer, 1883 ; Questions and Answers, 
&c., &c. 

Price Is. each Numhert by poet le. Id. Nbe. 34 ofe 86 {double number), jmce 2s., 

by post 2s. 2d. 

*«* AU back numbers, commencing with No. L, may be hcul, 

*»* Copies of Vol. I., containing Nos. 1 to 14, with full Indexes and Tables of Oases 
Oitedf may now be had^ price 16s. bound in doth. 

Vol. II. f containing Nos. 16 <o 28, with Index, price in cloth, 16s. 

Vol. III., containing Nos. 29 to 4A, price 16s. 6d. cloth. 

The Indexes to Vols. II. and III. may be had separately to complete copies for binding, 
price 6d. each sewed. 
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ORTOLAITS BOKAN LAW, Translated by PBICHABD 
and NASMITH. 

THE HISTOEY OF EOMAN LAW, from the Text of 
Ortolan's Histoire de la Legislation Eomaine et Generalisation dn 
Droit (edition of 1870). Translated, with the Author's permission, 
and Supplemented by a Ohronomelarical Chart of Eoman History. 
By L T. Prichakd, Esq., F.S.S., and David Nasmith, Esq., 
liti.D., Barristers-at-Law. 8vo. 28«. cloth. 1871 

" We know of no woA, which, in our translation before ns, it is enough to 
opinion, exhibits so perfect a model of say, that it is a faithful reinresentation 
what a text-book ought to be. Of the of tke original."— Zato Magazine. 



SLLT'S CONVEYANCING DRAFTSMAN.— 2nd Edit. 

THE DEAFTSMAN : containing a Collection of Concise 
Precedents and Forms iu Conveyancing; with Introductory 
Observations and Practical Notes. By James H. Kelly. 
Second Edition. Post 8vo. 12«. 6rf. cloth. 1881 

" llr. Kelly's object is to give a few 
precedents of each of those instruments 
which are most commonly re<^iiired in a 
solicitor's office, and for which prece- 
dents are not always to be met with in 
the ordinary books on conveyancing. 
The idea is a good one, and the prece- 
dents contained in the book are, gener- 
ally speaking, of the character contem- 
plated by tibe author's design. We 
haye been fayourably impressed with 
a x)crusal of several of the precedents 
in this book, and practitioners who 
have already adopted forms of their 



own will probably find it advantageous 
to collate them with those given by Mr. 
Kelly. Each set of precedents is pre- 
f acea by a few terse and practical ob- 
servations." — Solicitor^ Journal. 

** Such statements of law and facts as 
are contained in the work are accurate." 
— Law Journal. 

" It contains matter not found in the 
more ambitious works on conveyancing, 
and we venture to think that the student 
will find it a useful supplement to his 
reading on the subject of conveyanis 
ing." — Law Examination Journal. 



BEBKAN ON ABBITBATIONS AND AWARDS. 

A CONCISE TEEATISE on the LAW OF AEBI- 
TEATIONS and AWABDS ; with an Appendix of Precedents 
and Statutes. By Joseph Haworth Bedman, of the Middle 
Temple, Esq., Barrister-at-Law, Author of **A Treatise on the 
Law of Eailway Companies as Carriers." 8vo. 12«. cloth. 1872 



" The arrangement is good, the style 
dear, and the work exhaustive. There 
is a usef iU appendix of precedents and 
statutes, and a very good index." — Law 
Times. 

" This is likely to prove a useful book 
in practice. All the ordinary law on 
the subject is given shortly and in a 
convenient and accessible form, and 
the index is a good one." -Solicitor^ 
Journal. 

"We have no doubt but that the 



work will be useful. The precedents 
of awards are clearly and concisdy 
drawn. The arrangement of chapters 
is conveniently managed. The law is 
clearly stated, and, so far as we can 
judge, all the important cases bearing 
directly on the subject are given, while 
the index appears reasonably copious. 
These facts, combined with the small- 
ness of the volume, ought to make the 
book a success."— ^Z^to Journal. 
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REDMAN'S BEEEBEKCES UNDER THE JTJDICA- 
TUBE ACTS. 

The LAW and PEAOTICE of EEFERENOES under the 
JXJDICATUEE ACTS, with an Appendix of Orders and Forms; 
heing a Supplement to **The Law of Arbitrations and Awards." 
By J. H. Redman, of the Middle Temple, Esquire, Barrister-at- 
Law. 8vo. 2s, cloth. 1881 



CLIFEOBD & STEPHENS' BEEEBEES' PBACTICE, 
1873. 

THE PEAOTICE OF THE COUET OF EEFEEEES 
on PRIVATE BILLS IN PARLIAMENT; with Reports of 
Cases as to the Locus Standi of Petitioners decided during the 
Sessions 1867—72. By Frederick Clifford, of the l£ddle 
Temple, and Pembroke S. Stephens, of Lincoln's Inn, Esqs., 
Bamsters-at-Law. 2 vols, royal 8vo. SI, 10«. cloth. 



In continuation of the above, Eoy, Si'o., sewed. 

Vol. I. Part I., 31*. 6rf. ; Part H., 16«.: Vol. IL Part L, 12*. M. ; 
Part II., 12*. M. ; Part III., 12*. 6rf.; Part IV., 15*.: and Vol. HI. 
Part I., 16*. ; Part II., 16*. 

CASES DECIDED DURING THE SESSIONS 1873 
to 1881, by the COURT OF REFEREES on PRIVATE BILLS 
in PARLIAMENT. By Frederick Clifford and A. Q-. 
RiOKARDS, Esqs., Barristers-at-Law. 

"These Reports are a contmuance 
of the series oi ' Clifford and Stephens' 
Reports,' which began in 1867, and seem 
to oe marked by the same care and 
accuracy which haye made these Re- 
ports a standard for reference and 
quotation by practitaoners and the 
Court itself. "—2^i»M. 



"The book is really a very useful 
one, and will doubtless commend itself 
to Parliamentary practitioners." — Lmw 
Times. 

"The Rq)ort8 themselves are vei^ 
well done. To parliamentary practi- 
tioners the work cannot fail to be of 
very great value." — SolieUort^ Journal. 



SAUNDEBS' LAW OF NEGLIGEKCE. 

A TREATISE on the LAWappHcable toNEGLIGENCE. 
By Thomas W. Saunders, Esq., JBarrister-at-Law, Recorder of 
Bath. 1 vol. post 8vo. 9fl. cloth. 1871 



" The book is admirable ; while small 
in bulk, it contains everything that is 
necessary, and its arrangement is sudi 
that one can readily refer to it. Amongst 
those those who have done a good ser- 
vice "iSx. Saunders will find a place."— 
Law MagaavM, 



" We find very considerable diligence 
displayed. The references to the cases 
are given much more fully, and on a 
more rational system than is common 
with textbook writers. He has a good 
index." — Solicitor^ JounuU, 
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DIXON'S LAW OF PABTNEBSHIP. 

A TEEATISE ON THE LAW OF PAETNEESHTP. 
By J. Dixon, of Lincoln's Lin, Esq., Baxrister-at-Law, Editor 
of * * Lush's Common Law Practice." 1 vol. 8vo. 22«. cloth. 1866 



" He has eridently bestowed upon this 
book the same conscientious labour and 
painstaking industry for which we had 
to compliment him some months since, 
when reviewing his edition of * Lush's 
Praotioe of the »ni)erior Courts of Law,' 
and, as a result, he has produced a 
clearly written and well arranged ma^ 
nual upon one of the most important 
brandhfis of our mercantile law."— Xaio 
Journal. 

** "Mi. lindley's view of the subject is 



that of a philosophical lawyer. Mr. 
Dixon's is purely and ezdusiyely prao- 
tical from begmning to end. We 
imagine that very few questions are 
likdy to come bdfore the practitioner 
which Mi. Dixon's book will not be 
found to solve. We have only to add, 
that tiie value of the book is very 
materially increased by an excdlent 
marginal summary and a very copious 
index."— Xato Magazine and Seview. 



MICHAEL & WILL'S GAS AND WATER ST7PPLT. 

Second Edition. 

THE LAW EELATING TO GAS AND WATEE: 

comprising the Eights and Duties, as well of Local Authorities 
as of Private Companies in regard thereto, and including all 
Legislation to the close of the last Session of Parliament. Second 
Edition. By W. H. Michael and J. Shibess Will, of the 
Middle Temple, Esqs.,Barristers-at-Law. 8vo. 25«. cloth. 1877 



"The Law of Gas and Water, by 
Messrs. Michael and Will, has reached 
a second edition, and the authors tell 
us that they have not only brought the 
law down to the present time but they 
have re-writtena considerable portion of 
the text, particularly with r^erence to 
gas. When the first edition appeared 
we expressed an opinion that the work 



had been executed with care, skill and 
ability. This edition is a decided im- 
provement on the first, and therefore 
we need add nothing now. It is a work 
which has probably found its way into 
the hands of all interested in the prac- 
tical application of the Acts of Parlia- 
ment relating to gas and water supply." 
— Law Times. 



L 



DAVIS ON BEGISTBATION.— Second Edition. With 
Supplement. 

THE LAW of EEGISTEATION, PAELI^MENTAEY, 
and MUNICIPAL, with aU the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parliamentary and Municipal Eegistration Act, 1878. 
By J. E. Davis, Esq., Barrister-at-Law. Post 8vo., Ids. cloth. 

1880 

The Supplement may be had eqtarateljft 2*. Qd. sewed. 
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PLUMPTBE OK THE LAW OF CONTBACTS. 

A 8UMMAEY OF THE PEINCIPLES OF THE 
TiAW OF SIMPLE CONTEACTS. By Claude C. M. 
Plumptbb, of the Middle Temple, Esq., Barrister-at-Law. 

?iiiddle Temple Comnaon Law Scholar, Hilary Term, 1877.) 
ost 8vo. 8a. cloth. 1879 

%* A Companion Work to Underhill on Torts, 



** In our last volume we had occasion 
to mention with approbation two works 
bv Mr. Arthur Underhill, A Summary 
of the Law of Torts, and a Concise 
Manual of the Law relatinar to Trusts 
and Trustees ; tiie first of these had 
reached a second edition, and in its 
inreparation the author of the present 
work was associated with Mr. tinder- 
hill. In the preparation of this book 
ISx. Flumptre has adopted the lines laid 
down by Mr. Underhill ; by means of 
short rules and sub-rules he presents a 
summary of the leading inrindples re- 
lating to the law of simple oontracto, 
with me decisions of the Courts by which 
they are illustrated. Fart I. deals with 
the iMurties to a simple contract, and 
treats of those persons exempted from 
the performance of their oontracts by 
reason of incapacity, such as infants, 
married women, lunatics, drunkards, 
oonvicts and bankrupts. Chapter 4 is 
devoted to oontracts by corporations 
and by agents, and the following chap- 
ter to partners and partnerships gener- 
ally. 



" In Part n. we have the constituent 
parts of a simple contract, the consent 
of the x>arties, the consideration, the pro- 
mise, oontracts illegal at common law 
and by statute, and fraudulent oon- 
tracts. 

" Part m. gives rules for making a 
simple contract, and treats of oontracts 
within the 4th and 17th sections of the 
Statute of Frauds; Statutes of Limi- 
tation ; the discharge of the obligation 
imposed by the contract by -periGtm.- 
ance; b^ mutual agreement; by accord 
and satuf action ; and by operation of 
law; oral evidence and written con- 
tracts; damages ; and contracts made 
abroad. 

'* The book contains upwards of one 
hundred rules, all ably illustrated 
by cases, and a veiv full and well- 
compiled index fadlitates reference. 
It is more x>articularly addressed to 
students, but practitioners of both 
branches of the legal inrof ession wHl 
find it a usef cd and trustworthy guide." 
— Justice of the Peace. 



BABBY'S PBACTICE OF CONVEYANCING. 

A TEEATISE on the PEAOTIOE of CONTEY- 

ANOING. By W. Whittakeb Bakry, Esq., of Lincoln's Inn, 

Barrister-at-Law, late holder of the Studentship of the Inns of 

Court, and Author of ** The Statutory Jurisdiction of the Court 

" ^ 186d 

The treatise is the production of a 
person of great merit and stiU greater 
promise." — Solicitors^ Journal. 

"The work is dearlv and agreeably 
written, and ably eludoates the subject 
in hand." — Justice t/the Peace. 



of Chancery." 8vo. 18«. cloth, 

" This treatise supplies a want which 
has long been felt. tSx. BaxTy*s work 
is essentiallv what it professes to be, a 
treatise on the practice of conveyancing, 
in which the theoretical rules of real 
property law are referred to only for 
the purpose of elucidating the practice. 



BABBY'S FOBHS IN CONVEYANCING. 

FOEMS and PEE0EDENT8 in CONVEYANCING; 
with Introduction and Practical Notes. By W. Whittakeb 
Babby, of Lincoln's Inn, Barrister-at-Law, Author of a 
'' Treatise on the Practice of Conveyancing." 8yo. 21«. cl. 1872 



HEBTSUBT'S TREATIES. 

HERTSLET'S TEEATIES of Commerce, Navigation, 
Slaye Trade, Post Office Commxinications, Copyright, &c., at 

Present subsistiiig between Great Britain and Foreign Powers, 
'ompiled from Authentic Documents by Edwakd Hertslet, 
Esq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. 14 Vols, 8vo. 18/. 19«. 

•»• Vol, I. price 12»., Vol. II. price 12»., Vol. III. price 18«., Vol. IV. price 18»., Vol. V. 
price «■.. Vol. ri. price 2&8., Vol. VII. price 30»., Vol. VIII. price 30»., Vol. IX. 
price SO*., Vol. X. price 30«., Vol. XI. price dde.. Vol. XII. price 40*., Vol. XIII. 
price 42«., Vol. XIV. price 42*. ciotk, may be had separately to complete seta. 
Vol. XII. iMcludes am Index of SubjeeU to tkt Twine pubUahed Volumes^ whick 
Index is also sold separately, price lOs. eUOh. 



HEBTSLET'S TEEATIES ON TEADE AND TABIFFS. 

TEEATIES AND TAEIFFS regulating the Trade 
between Great Britam and Foreign Nations, and extracts of the 
Treaties between Foreign Powers, containing "Most Favoured 
Nation" Clauses applicable to Great Britain in force on the 1st 
January, 1875. By Edwabd Hertslet, Esq., C.B., Librarian 
and Keeper of the Papers, Foreign Office. Part I. (Austria). 
Royal 8vo. 7«. 6d, cloth. Part 11. (Turkey). 15«. cloth. 
Part m. (Italy). lo«. cloth. Part IV. (China). 10«. cloth. 
Part V. (Spain). 1/. la. cloth. Part VI. (Japan). 15«. cloth. 



INGRAM'S LAW OF COMPENSATION.— Second Edit. 

COMPENSATION to LAND and HOUSE OWNERS: 
being a Treatise on the Law of the Compensation for Interests 
in Ijands, &c. payable by lUulway and other Public Companies ; 
with an Appendix of Forms and Statutes. By Thomas Dunbab 
Ingram, of Lincoln's Inn, Esq., Barrister-at-Law, now Professor 
of Jurisprudence and Indian Law in the Presidency College, 
Calcutta. Second Edition. By J. J. Elmes, of the Inner Temple, 
Esq., Barrister-at-Law. Post 8vo. 12^. cloth. 1869 



*' Whether for oompanies taking land 
or holding' it, Mr. Ingram's Tolnme will 
be a welcome guide. With this in his 
hand the legal ad-viaer of a company, or 
of an owner and occapier whose -j^o- 
perty is taken, and who demands com- 
pensation for it, cannot fail to pczf onn 
his duty rightly.*'— Xoto Tiaus. 



" This work appears to be carefully 
prepared as r^uds its matter. This 
edition is a third larger than the first ; 
it contains twice as many cases, and an 
enluged index. It was much called far 
and doubtless will be found very useful 
by the practitioner." — Law Magazine. 
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HiaaiNS'S DIGEST OF PATENT CASES. 

A DIGEST of the EEPOETED CASES relating to the 
Law and Practice of LETTEES PATENT for INVENTIONS, 
decided from the passing of the Statute of Monopolies to the 
present time. By Clement Higgins, M.A., F.O.S., of the 
Inner Temple, Barrister-at-Law. 8vo. lOs. cloth, net. 1875 

to every dedsioii), and the neat and 
carefully executed index (which is de- 
cidedly above the average) are such as 
no reader of * essentially a book of refer- 
ence' could quarrel with." — Solicitor^ 
Journal. 



" Mr. Higgins's work will be useful 
as a work of reference. Upwards of 700 
cases are digested ; and, besides a table 
of contents, there is a full index to the 
subject matter ; and that index, which 
greatly enhances the value of the book, 
must have cost the author much time, 
labour and thought." — Law Journal. 

" * This is essentially,' says Mr. Hig- 

nin his preface, * a book of reference.* 
enLains to be added whether the 
compilation is reliable and exhaustive. 
It is only fair to say that we think it is ; 
and we will add, thjett the arrangement 
of subject matter (chronological under 
ecuih heading, the date, and double or 
even treble references being appended 



((I 



The very elaborate Digest just com- 
pleted by Mr. Higgios is worthy of being 
recognized by the profession as a tho- 
rou^y useful book of reference upon 
the subject. Mr. Hi^gins's object has 
been to supply a reliable and exhaus- 
tive summary of the reported patent 
cases decided in ET )gTi«>i courts of law 
and equity, and this object he appears 
to have attained." — Mining Journal. 



DOWELL'S INCOME TAX LAWS.— Second Edition. 

THE INCOME TAX LAWS at present in force in the 
United Kingdom, with practical Notes, Appendices and a copious 
Index. By Stephen Dowell, M.A., of Lmcohi's Inn, Assistant 
Solicitor of Inland Eevenue. Second Edition. [/w tJie Press. 

well done in every respect." — Law 



** To commissioners and all con- 
cerned in the working of the Income 
Tax Mr. Dowell's book will be of great 
value." — Law Journal. 

** For practical purposes the compila- 
tion must prove very useful."— ikitt; 
Times. 

"We can honestly commend MJr. 
Dowell's work, to our readers as being 



Magazine. 

"Mr. Dowell's official position emi- 
nentiy fits him for tiie work he has 
undertaken, and his history of the 
Stamp Laws shows how carefully and 
conscientiously he performs what he 
undertakes."— /tMtica o/the Peace, 



DAVIS'S CBIMINAL LAW CONSOLIDATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; "with an Introduction and practical Notes, illustrated by 
a copious reference to Cases decided by the Court of Criminal 
Appeal. Together with Alphabetical Tables of Offences, as well 
those punishable upon Summary Conviction as upon Indictment, 
and including tiie Offences under the New Bankruptcy Act, so 
arranged as to present at one view the particular Offence, the 
old or new Statute upon which it is founded, and the Limits of 
Punishment; and a full Index. By James Edwabd Davis, 
Esq., Banister-at-Law. 12mo. lOa. cloth. 1861 
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SHXLFOKD'S BUOOSSBION, FBOBATE AND LEOACT 

DtTTEBS.—Secoad Edition. 
THE LAW relatana: to the PEOBATE, LEGACY 
and SUCCESSION DimES in ENGLAND, IKBLAND and 
SCOTLAND, including all the Statutes and the DeciHions on 
those Subjects; with Eorms ajid Official BegulationiB. By 
Leomabd Shelfokd, Esq., of the Ulddle Temple, Bamster-at- 
Law. The Second Edition, with many AlteratLons and AdditionB. 
12mo. 164. cloth. 1861 

BATLIS'S LAW OF DOVXSTIO SXaVANIS. 
By Honckton. — Fourth. Edition. 
THE EIGHTS, DUTIES AND EELATI0N8 OF 
DOMESTIC SEEYANT8 AND THEIE MASTEES AND 
UI8TEESSE8. With a short Account of Servants' InstitutionB, 
&C., and their Adyantagea. By T. Henst Baylis, M.A., 
BairiHter-at-Law, of the Inner Tem^e, fourth Edition, with 
coneiderahle Additions, by Edwabd P. MoNCKTON, Esq., B.A., 
Banister-at-Law, of the Inner Temple. Fsoap. 8to. 2a, 1873 

SEABOBNE'B LAW OP TENDOBS & rUBXSBASEBa. 
Tbird Edition. 
A CONCISE MANUAL of the LAW of YENDOES 
and PTJECHASBRS of EEAL PEOPEETY; with a Supple- 
ment, includinetlie Vendor and Purchaser Act, 1874, with Notes. 
3rd Edit. By Heney Seaboeme. Post Bvo. [/ii the Prat 

SlaluUrrp Enaciments and JtuHcial Deeigioiu reguiatiTkg tke Tranter of Heat fti>- 
JierJO, anri a^ la bring there avihontiea w a compmiiu»t9 shape under the attention 

" The book before ns coataius t. good (he most imporltuit bnmdieB at ttie 
deal, egpeoiallT of practiail lotormHtion lav. The studeiit inll find thii book 
u to the«Miraeof coaTeyancmffmatten a useful introduction lo a diy and 

"Intended to f umieh a n&dy meaiu 

Biona governing that bram^ of tho law." 

" The bonk will he fonnd of MB to the 
E^gHl piaetitloneT, inasmuch as it wil^ 
BO tar H8 itewle eBtablished points of 
lav, be a handier woi^ of reference than 
the looker tmtifleH we hare named." — 
AthencBvm. 

TOMKOtS' INSTITUTES OF BOHAN lAW. 

THE INSTITUTES OF EOMAN LAW. Part I., 

cDnt;i.iniii<^' the Sources of the Boman Law and ita External 
History till the Decline of the Eastern and Western Empiiee. 
By Feei>heioz Tomkins, MA., D.C.L., Earriater-at-Law, of 
Lmcoln's Inn. Eoy.8TO.12g. (To he completed in 3 Parts.) 1867 
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ICACASEIE'S LAW OF BILLS OF SALE. 

THE LAW EELATING TO BILLS OF SALE : with 
Notes upon Fraudulent Assignments and Preferences, and the 
Doctrine of Eeputed Ownership in Bankruptcy ; and an 
Appendix of Statutes, Precedents and Forms. By Stttabt 
Magaskie, of Gray's Lin, Barrister-at-Law, some time holder 
of a First Class Studentship, Certificate of Honour, and the 
Barstow Law Scholarship of the Four Tuns of Court, &c. Post 
8vo. 8fi. cloth. 

DBEWBT'S EaXTITT PLEAPEB. 

A CONCISE TEEATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drbwby, Esq., 
of the Inner Temple, Banister-at-Law. 12mo. 6s. boards. 1858 

GAIUS' BOMAN LAW.— By Tomkins and Lemon. 

{Dedicated by permission to Lord Chancellor ffatherley.) 

THE COMMENTAEIES of GAIUS on the EOMAN 
LAW: with an English Translation and Annotations. By 
Feederick J. Tomkins, Esq., M.A., D.C.L., and William 
George Lemon, Esq., LL.B., Barristers-at-Law, of Lincoln's 
Inn. 8vo. 27«. extra cloth. 1869 

M OSEL EY ON CONTBABAND OF WAB. 

WHAT IS CONTEABAND OF WAR AND WHAT 

IS NOT. A Treatise comprising aU the American and English 
Authorities on the Sub j ect. By Joseph Moseley, Esq. , B. O.L. , 
Barrister-at-Law. Post 8vo. 5«. cloth. 1861 

SMITH'S BAB EDUCATION. 

A HISTOET of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., 
Barrister-at-Law. 8vo. 9«. cloth. 1860 

WILLS ON EVIDENCE.— Fourth Edition. 

AN ESSAY on the PEINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by nmnerous Cases. By the 
late William Wills, Esq. Fourth Edition. Edited by his Son, 
Al fre d Wills, Esq., Barrister-at-Law. 8vo. 10s. cloth. 1862 

LXTSHZNGTON'S NAVAL PBIZE LAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfebt 
LxjSHiNOTON, of the Inner Temple, Esq., Banister-at-Law. 
Boyal 8yo. lOs. Qd. cloth. 1866 
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BOXJSE'S COPYHOLD ENFBANOHISEHENT 
MANUAL.— Third Edition. 

The COPYHOLD ENFRANCHISEMENT MANUAL; 
enlarged, and treating the subject in the Legal, Practical and 
Mathematical Points of View ; giving numerous Forms, Rules, 
Tables and Instructions for Calculating the Values of the Lord's 
Eights ; Sug^^estions to Lords' Stewards, and Copyholders, pro- 
tective of their several Interests, and to Valuers in performance 
of their Duties; and including the Act of 1858, and Proceedings 
in Enfranchisement under it. BvBolla Bouse, Esq., of the 
Middle Temple, Barrister-at-Law. Third Edition, much enlarged. 
12mo. 10«. 6d. cloth. 1866 

** When we oonrider what favour Mr. fhiid edxti<m of that work ia before us 

Booae'a Practical Man and Practical It ia a work of great practical valne 

Convejrancer have found with the pn^ voitable to lawyers and laymen. W( 

f eaaion, we feel sure the legal world will can freely and heartily recommend thii 

greet with pleasure a new and improved volume to the practitioner, the stewarc 

edition of nis Copyhold Manual. Tlie and the oopyholder."— Late Magagitu. 



HBALES'S HISTORY AND LAW OF PEWS. 

THE HISTOET and the LAW of CHUECH SEAT^ 
or PEWS. By Alfred Heales, F.S.A., Proctor in Docton 
Commons. 2 vols. 8vo. 16«. cloth. 187: 

"Altogether we can commend Mr. of the author's industry, talent an 
Heales's Dook as a well conceived and learning." — Law Journal. 
well executed work, which is evidence 



BRABBOOK'S WOBK ON 00-OPEBATION. 

THE LAW and PEACTICE of CO-OPEEATIVE < 
INDUSTRIAL and PROVIDENT SOCIETIES ; including tl 
Winding-up Clauses, to which are added the Law of France ( 
the same subject, and Remarks on Trades Unions. By Edwai 
W. Bbab&ook, F.S.A., of Lincoln's Inn, Esq., Barrister-at-La^ 
Assistant-Registrar of EriendlySocieties in England. 6«.cl. 18* 



COOMBS' SOLICITORS' BOOKKEEPING. 

A MANUAL OF SOLICITORS' BOOKEZEEPINC 
comprising practical exemplifications of a concise and sim] 
plan of Double Entry, with Forms of Account and other Boc 
relating to Bills of Costs, Cash, &c., showing their operatic 
giving directions for keeping, posting and balancing tnem, a 
mstructions for drawing costs. Adapted for a large or snu 
sole or partnership business. By W. B. Coombs, Law Accounti 
and Costs Draftsman. 1 vol. 8yo. 10«. 6(2. cloth. 1( 

*«* The various Account Books deaeribed in ^e above worky tJie forms of which are et 
«VA(, nuty he had from the PuMisJiers, ai the prices stated in the toorh atpag^ 
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WIGBAM ON WILLS.— Fourth Edition. 

AN EXAMINATION OF THE EULES OF LAW 

respecting the Admission of EXTRINSIC EVIDENCE in Aid 
of the INTERPEETATION of WILLS. By the Eight Hon. Sir 
James Wigram, Knt. The Fourth Edition, pi^ared for the press, 
with the sanction of the learned Author, by W. Ejs^ox Wigram, 
M.A., of Lincoln'sinn, Esq., Barrister-at-Law. 8vo. lis. cl. 1858 

LAWRENCE'S PABTITION ACTS, 1868 and 1876. 

THE COMPULSOEY SALE OF EEAL ESTATE 

under the POWERS of the PARTITION ACT, 1868, as Amended 

by the Partition Act, 1876. By Philip Henry Lawrence, of 

Lincoln's Inn, Esq., Barrister-at-Law. 8vo. 8a. cloth. 1877 

*'Mr. La-wrence is evidently ao- suit. On the sale of land the whole 

qoainted -with his subject. He explains subject is ably treated, and the book 

the state of the law previous to the contains, amongst other things, a vbIu- 

Statute of 1868, and tiie means by which able selection of leading cases on the 

under it persons may now maintain a subject." — Justice of the Peace. 

BUND'S LAW OF SALMON FISHEBIES. 

THE LAW relating to the SALMON EISHEEIES 
of ENGLAND and WALES, as amended by "The Salmon 
Fishery Act, 1873 ; " with the Statutes and Cases. By J. W. 
Willis Bund, M.A., LL.B., of Lincoln's Inn, Barrister-at-Law, 
Vice-Chairman Severn Fishery Board. Post 8vo. Ids, cl. 1876 

" MJr. Bund has done the work excel- ** We have always found his opinion 

lently well, and nothing further in this sound, and his explanations clear and 
way can be desired." — The Field. ludd." — Land and Water. 

TBOWEB'S CHXJBCH BT7ILDING LAWS, Continued 
to 1874. 

THE LAW of the BUILDING of CHUECHES, 
PARSONAGES, and SCHOOLS, and of the Division of Parishes 
and Places. By Charles Francis Trower, M.A., of the Inner 
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College, 
Oxford, and late Secretary of Presentations to Lord Chancellor 
Westbury. Post 8vo. 9«. cloth. 1874 

%* The Supplement may he had eeparateU/y price Is, tewed, 

BULLET & BUND'S NEW BANKBUFTCT MANUAL. 

A MANUAL OF THE LAW AND PEACTICE 
OF BANKRUPTCY as Amended and Consolidated by the 
Statutes of 1869, with an APPENDIX containing the Statutes, 
Orders and Forms. By John F. Btjlley, B.A., and J. W. 
Willis Bund, M.A., LL.B., Barristers-at-Law. 12ino. 16«. cloth. 
With a Supplement including the Orders to April, 1870. 
%* The Supplement may be had separately^ Xs, aetced. 
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0KB>8 MAGISTBBIAL SYirOPBIS.--Thirte6iitli Edit. 

THE MAGISTERIAL SYNOPSIS : a Practical Gmde 
for Magistrates, their Clerks, Solicitors, and Constables; com- 
prising Summary Convictions and Indictable Offences, with their 
Penalties, Punishments, Procedure, &c.; alphabetically and 
tabularly arranged : with a Copious Index. Thirteenth Edition, 
much enlarged. By Thomas W. SAUlfDEBS, Esq., Metropolitan 
Police Magistrate. In 2 vols. 8yo. 63«. cloth; 73a. calf. 1881 

** Twelye editioas in twenty- Synopsis. The law administeTed 



tight yean say more for the prac- 
tical utility of this work than any 
nmnber of favourable reviews. Yet 
we feel bound to accord to the 
learned Beoorder of Bath the praise 
of havinff fully maintained m the 
present Mition the well-earned re- 

?utation of this useful book.''— 
taw Magazine. 

<*The industrious, capable and 
painstaking Beoorder of Bath (Mr. 
T. W. Saunders) has edited the 
twelfth edition of Oke's Magisterial 



by magistrates, like almost every 
other branch of our jurisprudraice, 
goes on growing almost every day 
of the le^ year, and a new edition 
of such a work as this every few 

} rears means no small amount of 
abour on the part of the editor. 
We are fflad to see that Mr. Saun- 
ders has oestowed great care in the 
revision of the index, which is now 
a featureV^in the work." — Law 
Timet. 



OKB'S HANDY BOOK OF THE GAME LAWS.->drd Ed. 

A HANDY BOOK OF THE GAME LAWS; containing 
the whole Law as to Game, Licences and Certificates, Gun 
Licences, Poaching Prevention, Trespcuss, Babbits, Deer, Do^s, 
Birds and Poisoned Grain, Sea Birds, Wild Birds, and Wild 
Eowl, and the Bating of Game throughout the United Kingdom. 
Systematically arranged, with the Acts, Decisions, Notes and 
!E\)rms, &c. Third Edition. With Supplement to 1881, con- 
taining the Wild Birds Protection Act, 1880, and the Ground 
Game Act, 1880. Bv J. W. Willis Bund, M.A., LL.B., of 
Lincoln's Inn, Esq., Barrister-at-Law; Vice-Chairman of the 
Severn Fishery Board. Post 8vo. 16«. cloth. 1881 



• • 



TJie Sitpplement may he had separately , 28, 6d, sewed. 



<<A book on the Ghune Laws, 
brought up to the present time, 
and including the recent acts with 
regard to wild fowl, &c., was much 
needed, and Mr. Willis Bund has 
most opportunely supplied the want 
by bringing out a revised and en- 
larged edition of the vetY useful 
handy book of which the late Mr. 
Oke was the author."— TA« Field. 

"The editorship of the present 
publication has, we are happy to 
say, fallen into such able h^ds as 
those of Mr. Willis Bund. In con- 



clusion, we would observe that the 
present edition of the above work 
will be found by legal men or otliers 
who require any reliable informa- 
tion on any subject connected with 
the ^ame laws, of the greatest 
practical utility, and that land^ 
proprietors, facers, and sports- 
men will find * Oke's Game Iiaws' 
an invaluable addition to their 
libraries, and an easy means of 
enlightening themselves on a sub- 
ject which closely afEects them." — 
Land and Water. 
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OKE'S MAGISTERIAL FOBMULIST.— Sixth Edition. 

THE MAGttSTEEIAL EORMULIST : being a Com- 
plete Oollection of Forms and Precedents for practical use in 
all Gases out of Quarter Sessions, and in Farocnial Matters, by 
Magistrates, their Clerks, Attomies and Constables. By George 
C. Okb. Sixth Edition, enlarged and improved. By Thomas 
W. Sattnders, Esq., Metropohtan Police Magistrate. In 1 vol. 
8vo. 38«. cloth; 43«. calf. 1881 

''Mr. Saunders has not been hend recent enactments is of the 
called upon to perform the func- very first importance. Li selecting 
tions of an annotator mereW. He Mr. Saunders to follow in the steps 
has had to create, just as mr. Oke of Mr. Oke the publishers exercised 
created when he wrote his book. wise discretion, and we consratu- 
This, of course, has necessitated late both author and pubudiers 
the enlargement and remodelling^ upon the complete and veiy ex- 
of the index. No work probably is cellent manner in which this edition 
in more use in the offices of ma^- has been prepared and is now pre- 
tratesthan'Oke'sFormulist.' That sented to the profession.*' — Law 
it should be reliable and compre- Titms, 

OKE'S LAWS AS TO LICENSING INNS, &c.— 2nd Edit. 

THE LAWS AS TO LICENSING INNS, &c.; 
containing the Licensing Acts, 1872 and 1874, and the other 
Acts in force as to Ale-houses, Beer-houses, Wine and Refresh- 
ment-houses, Shops, &C., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
with Explanatory Notes, the authorized Forms of Licences, 
Tables of Offences, Index, &o. By George C. Oke. 2nd edit, by 
W. C. Glen, Esq. , Barrister-at-Law. Post 8vo. 10». cloth. 1874 

OKE'S FISHEBY LAWS.— Second Edition by Bund. 

THE FISHERY lAWS : A Handy Book of the Fishery 
Laws : containing the Law as to Fisheries, Private and Public, 
in the Inland Waters of Englajid and Wales, and the Fresh- 
water Fisheries Preservation Act, 1878. Systematically ar- 
ranged : with the Acts, Decisions, Notes, and Forms, by George 
0. Oke. Second Edition^ by J. W. Willis Bund, M.A., LL.B., 
of Lincoln's Inn, Barrister-at-Law, Chairman of the Severn 
Fishery Board. Post 8vo. 6<. cloth. 1878 

OKE'S LAW OF TXJBNPIXE BOABS.— Second Edit. 

THE LAW OF TURNPIKE EOADS; comprising the 
whole of the General Acts now in force, including those of 1861 ; 
the Acts as to Union of Trusts, for facilitating Arrangements with 
their Creditors; as to the interference bv Kailwavs with Boads, 
their Non-repair, and enforcing Contributions rrom Parishes, 
&c., practical!/ arranged. With Cases, copious Notes, all the 
necessary Forms, and an elaborate Index, &c. By George 
C. Oke. Second Edition. 12mo. 18«. cloth. 1861 
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OLEBKB AND BBETT^S CONVETANCING AND LAW 
. OF PBOPEBTY ACT, 1881, &c.— Second Edition. 

THE CONYEYANCING AND LAW OF PEOPERTT 
ACT, 1881, together with the Vendor and Purchaser Act, 1874, 
and the Solicitors' Bemuneration Act, 1881. With Notes and 
an Introduction. ByAuBUEY St, John Clebke, B.A., late 
Scholar and Student of Trinity College, Dublin, and Thomas 
Bbett, LL.B. London University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner in Eeal Pro- 
perty and Equity, and Holder of the First Certificate of Honour, 
Michaelmas, 1869 ; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. Second Edition. Post 8yo. 78. 6d, cloth. 1882 



** The chief objects of this work, the 
authors state in their preface, are — 
(1) To point out the various dianges 
which have been introduced by the new 
Act into the law and practice of con- 
veyancing; (2) to criticize the pro- 
visions of the Act, pointing out oiffi- 
culties likely to arise, and suggeflting 
means to evade those difficulties ; (3) to 
render the work as convenient as 
possible for the purpose of reference, 
by furnishing the reader with a com- 
prehensive index and a complete table 
of cases. These objects apx)ear to have 
been attained. The mtroductory chapter 
deals with the effect of the Act m a 
masterly manner, and shows that the 
authors are intimately acquainted witii 
the subject in hand. Each section of 
this important Act is then dealt with 
f ullv, and its effect on the existing law 
explained, great pains being taken to 
call attention to the clauses which are, 
and those which are not, of retrospec- 



tive operation ; and the work condudee 
with a consideration of the Vendor and 
Purchaser Act, 1874 (which is, of 
course, closely connected with the new 
Act), and the Solicitors' Remuneration 
Act, 1881. The work is written, no 
doubt, mainly for the practitioner, but 
the student who is reading for exami- 
nation next year will require an accurate 
knowledge of this Act, and it is very 
doubtful whether he wQl be able to 
meet with a better treatise on it than 
that contained in the pages being con- 
sidered."— (^fft^on'* Final. 

"It is not possible to exaggerate the 
utility of the work brought out by 
Messrs. derke and Brett. No student 
or practitioner who desires to be ac- 
quainted with the latest phase of real 
property l^nslation ought to be with- 
out it. The authors are to be con- 
gratulated upon the speed with which 
they have brought out the volume."— 
Laic Examination Journal. 



CLEBKE & BBETT'S CONVEYANCING ACT, 1882, &c. 

THE CONVEYANCING ACT, 1882, together with the 
General Order made in pursuance of the Solicitors* Remunera- 
tion Act, 1881 , with Notes. By Aubrey St. John Clerke, B. A,, 
and Thomas Brett, LL.B., B.A., both of the Middle Temple, 
Esquires, Barristers-at-Law. Post 8vo., 2«. 6d, sewed. 1882 

*«* Beitiff a Sttpplement to the Second Edition of the work by the same 
Authors on the " Conveyancing and Law of Property Act, 1881.'* 
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HUNT'S BOUNDABIES, FENCES & FORESHOBES.— 
Third Edition. 
A TREATISE on the LAW of BOUNDARIES, and 

FENCES in relation to tiie Sea-shore ajid Sea-bed; Public 
and Private Eivers and Lakes ; Mines and Private Properties 
Generally; Eailways, Highways, and other Ways and Koads, 
Canals, and Waterworks; Parishes and Counties; Inclosures, 
&c. Together with the Eules of Evidence and the Eemedies 
applicable thereto, and including the Law of Party- walls and 
Party-structures, both Generally and within the Metropolis. 
Third Edition. By Archibald Brown, Esq., of the Middle 
Temple, Barrister-at-Law. In 1 vol. post 8vo. 14«. cloth. 1884 

** Imero are few mare fertile sources the seashore and the subjects of sea 



of litigation than those dealt with in 
Mr. Hunt's valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation them oroi- 
narily belongs to law books, that it 
ought to be found in every country 
gentieman's library, that the oases are 
Drought down to l^e latest date, and 
that it is carefully prepared, clearly 
written and well edited." — Law Mag^ 
azine. 

** It speaks well for this book, that it 
has so soon passed into a second edition. 
That its utility has been appreciated is 
shown b}r its success. Mr. Hunt has 
availed himself of the opportunity of a- 
second edition to note up all the cases to 
this time, and to extend considerably 
some of the chapters, espedally that 
which treats of rights of property on 



waUs and commissions of sewers." — 
Law Times. 

"Mr. Hunt chose a good subject for 
a separate treatise on Boundaries and 
Fences and Bights to the Seashore, and 
we are not surprised to find that a 
second edition of his book has been 
called for. The present edition contains 
much new matter. The chapter espe- 
cially which treats on rights of property 
on the seashore, which has been greatly 
extended. Additions have been also 
made to the chapters relating to the 
f encins[ of the property of mine owners 
and railway companies. All the cases 
which have been decided since the work 
first api)eared have been introduced in 
their proper places. Thus it will be 
seen this new edition has a considerably 
enhanced value." — Solicitor^ Journal. 



BXJEGG'S EMPLOYEBB' LIABILITY ACT. 

A TEEATISE upon the EMPLOYERS' LIABILITY 
ACT, 1880, with Eules, Forms and Decided Oases. By A. H. 
BuEGG, of the Middle Temple, Barrister-at-Law. 1 vol. post 
8vo. 6«. cloth. 1881 



OOLLIEB'S LAW OF CONTBIBXTTOBIES. 

A TREATISE on the LAW OF C0NTRIBUT0RIE8 
in the Winding-up of Joint-Stock Companies. By Bobebt 
CoLLiEB, of the Inner Temple, Esq. , Barrister-at-Law. Post 8vo. 
98. cloth. 1875 

**Mr. Ciollier's general arrangement ""Mx. Collier has not shrunk from 

appears to have been carefully devised, pointing out his views as to the recon- 
cilability of apparently conflicting deci- 
sions or as to many points on which the 
law is still unsettled; without maWng 
any quotations for the purpose of iUn*- 
trating the above remarks, we think we 
are justified in commending this treatise 
to tne favourable consideration of the 
inofesnon."— /xNcr Journal. 



and is probably as neat as the nature 
of the subject admits of. It is impos- 
sible after a perusal of the book to 
doubt that the author has honestly 
studied the sabjeot, and has not con- 
tented himself witii the practice of 
piecing together head notes from re- 
ports."— /SoJieOort* JoumaL 
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THB BAB EXAMINATION JOXJBNAL. 

THE BAB EXAMINATION JOURNAL, containing 
the Examination Papers on all the subjects, "with Answers, set 
at the General Examination for Call to the Bar. Edited by 
A. D. Tyssen, B.C.L., M.A., Sir E. K. Wilson, Bart., M.A., 
and W. D. Edvakds, LL.B., Barristers-at-Law. 3«. each, by 
post 3*. Id, Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Hil. 
1872 to Hil. 1878, both inclusive, may now be had. 

%* Xo. 18 M a double numbeVf price 6«., by post 6s. 2d. Nos. 1, 2, 4, 6, 7 and 8 are out 
of print, 

THE PBEIilMINABT EXAMINATION JOITBNAL, 
And Students' Literary Magazine. 

Edited by Jakes Eblb Benhax, formerly of King's College, London; 
Author of ''The Student's Examination Guide," &c. 

Vow Oomplete in Eii^hteen Komben, containiiif all the ^ueitioiis, with Answen, 
from 1871 to 1876, ud to be luuL in 1 Vol. 8to., price 18s. oloUi. 

Nos. I. to XVIII. may still be had, price 1«. each, by post U. Id. 



CXJTLEB'S CIVIL SEBVICE OF INDIA. 

ON EEPOETING CASES for tbeir PEEIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
CrVTL SERVICE of INDIA. Beine a Lecture delivered on 
Wednesday, June 12, 1867, at King^s College, London. By 
John Cxjtlek, B.A., of Lincoln's Inn, Barrister-at-Law, Pro- 
fessor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King's College, London. 8yo. Is. 



BBOWNING'S DIVOBCE AND MATBIMONIAL 
PBACTICE. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Barrister-at-Law. Post 
8vo. 8«. cloth. 1862 



PHILLIPS'S LAW OF LXTNACT. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS OF UNSOUND MIND. By Charles P. 
Phillips, M.A., of Lincoln's Inn, Esq., Barrister-at-Law, and 
Commissioner in Lunacy. Post 8vo. 18a. cloth. 1858 
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XTNDEBHILL'S <<FBEEDOM OF LAND." 

" FEEEDOM OF LAND," and WHAT IT IMPLIES. 

By Arthtjb Underbill, LL.I)., of Lincoln's Inn, Barrister-at- 
Law. 8vo. 1«. sewed; by post 1«. Id, 

HOLLAND ON THE FOBM OF THE LAW. 

ESSAYS upon the FORM of the LAW. By Thomas 
Erskine Holland, M.A., Fellow of Exeter College, and 
Chichele Professor of International Law in the University of 
Oxford, and of Lincoln's Inn, Esq., Bariister-at-Law. 8vo. 
Is. 6d, cloth. 1870 

WRIGHT ON THE LAW OF CONSPIBACT. 

THE LAW OF CRIMINAL CONSPIRACIES AND 
AGREEMENTS. By R. S. Wright, of the Inner Temple, Bar- 
rister-at-Law, Fellow of Oriel Coll., Oxford. 8vo. 4«. cloth. 1873 



CHITTT, Jun., PBECEDENTS IN PLEADING.— Third 
Edition. 

CHITTY, JuN., PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Chitty, Jun., Esq. Third Edition. By the late 
ToMPSON Chitty, Esq., and by Leofric Temple, R. G. 
Willlams, and Charles Jeffery, Esqrs., Barristers-at- 
Law. Complete in 1 vol. royal 8vo. 38«. cloth. 1868 



lovesy's law of mastebs and wobkmen. 

The LAW of ARBITRATION between MASTERS and 
WORKMEN, as founded upon the Councils of Conciliation Act 
of 1867 (30 & 31 Vict. c. 105), the Master and Workmen Act 
(5 G^o. 4, c. 96), and other Acts, with an Introduction and 
Notes. By C. W. LovESY, Esq., of the Middle Temple, 
Banister-at-Law. 12mo. 48. cloth. 1867 



The Doctrine of Continiioas Voyages as applied to 

CONTRABAND of WAR and BLOCEAJ)E, contrasted with the 
DECLARATION of PARIS of 1856. By Sir Travers Twiss, 
Q.C.» D.C.L., &c., &c., President of the Bremen Conference, 
1876. Read before the Association for the Reform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8vo. 2s, 6d. sewed. 
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Kr. Jutioe Lndi's Comnum Law Fraetiee. By 

Thiid Edition. LUSH'S PBACTICE of the SUPEEIOE 
COURTS of COMMON LAW at WESTMINSTBB, in Actions 
and Proceedings over which they have a common Juiisdiction; 
with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, lUghts, Duties, 
Priyileges and Disabilities; the Mode of Suing, whether in 
Person or by Attorney, in Formi Pauperis, &c, &c. &c.; and 
an Appendix, contaiiun^ the authorized Tables of Costs and 
Fees, Jrorms of Proceedings and Writs of Execution. Thud 
Edition. By Joseph Dixok, of Lincoln's Lin, Esq., Barrister- 
at-Law. 2 vols. 8yo. 46$. cloth. 1865 

The Law and Facts of the Alabama Case with Be&rence 

to the Oeneya Arbitration. By Jakes O'Dowd, Esq., Banister- 
at-Law. 8to. 2s, sewed. 

Oray's Treatise on the Iaw of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By Jokn^ Gilay, Esq., of the Middle Temple, 
Barrister-at-Law. Sto. 21«. cloth. 1853 

Enles and Bernlations to be observed in all Causes, 

SUITS and PBOOEEDINGS instituted in the Consistory Court 
of London from and after the 26th June, 1877. By Order of 
the Judge. Boyal 8to. 1«. sewed. 

Pulling*s Pra ctical Compendinm of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Eules 
of Law affecting them, the ordinary mode in which they are 
entered in Account Books, and the yarious Forms of Proceeding, 
and Bules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankruptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies' Accounts, under the Winding-up Acts 
of 1848 and 1849. By Alexander PiTLLiNa, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 9«. boards. 

Foreshore Bigbts. BeportofCaseofWiUiamst^.Hieholson 

for removing Shingle from the Foreshore at Withemsea. Heard 
31st May, 1870, at Hull. 8vo. U. sewed. 

Hamel's International Law. — ^International Law in con- 
nexion with Municipal Statutes relating to the Commerce, 
Bights and Liabilities of the Subjects of Neutral States pending 
Foreign War; considered with reference to the Case of the 
"Alexandra," seized under the provisions of the Foreign 
Enlistment Act. By Felix Habgraye Hahel, of the Inner 
Temple, Barrister-at-Law. Post 8vo. Sa. sewed. 
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Eeyser on the Law relscting to Transactions on the 
STOCK EXCHANGE. By Henry Ejiysek, Esq., of the 
Middle Temple, Barristeivat-Law. 12mo. 8«. cloth. 

A Memoir of Lord Lyndhurst. By William Sidney 

Gibson, Esq., M.A., P.S.A., Barrister-at-Law, of Lincoln's 
Inn. Second Edition, enlarged. 8yo. 2^. 6<2. cloth. 

The laws of Barbados. (By Authority.) Boyal8yo.2l8.cl. 
Pearoe*s History of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Bules, Orders and Cus- 
toms, Eeadings, Moots, Masques, Eeyels and Entertainments, 
including an account of the Eminent Men of the Four Learned 
and Honourable Societies — ^Lincoln's Lin, the Lmer Temple, the 
Middle Temple, and Gray's Lin, &c. By Egbert E. I^l^boe, 
Esq., Barrister-at-Law. 8vo. 8«. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. MiBEHOiJSE, Esq., Barrister-at-Law. 8yo. 144. boards. 

Williams* Introduction to the Principles and Practice 

of Pleading in the Superior Courts of Law, embracing an Outline 
of the whole Proceedings in an Action at Law, on Motion and at 
Judges' Chambers ; together with tl^ Eules of Pleading and Prac- 
tice, and Forms of aU the principal Proceedings. By Watkin 
Williams, M.P., of the Liner Temple, Esq., Barrister-at-Law. 
8yo. 12«. cloth. 

The Lord's Table: its true Enbrical Position. The 

Purchas Judgment not reliable. The Power of the Laity and 
Churchwardens to preyent Eomanizing. Suggestions to the 
Laity and Parishes for the due ordering of the Table at Com- 
munion Time. The Eubrical Position of the Celebrant. By 
H. F. Nappek, Solicitor. 8yo. 1«. sewed. 

Deane's Law of Blockade, as contained in the Judpnents 

of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J. P. DEANB,D.C.L.,AdyocateinDoctors*Coinmoiis. 8yo. lO^.cl. 

Linklater*s Digest of and Index to the New Bankruptcy 
ACT, and the accompanying Acts of 1869. By John Linelateb, 
Sohcitor. Second Edition. Lnperial 8yo. 80. 6<2. sewed. 

Pothier's Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by 0. D. Tudob, Esq. 
Barrister-at-Law. 8yo. 5^. cloth. 

Norman*s Treatise on the Law and Practice relating to 
LETTBES PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister-at-Law. Poet 
8yo. 70. 6ci. clolh. 
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FnuLoUlon't Lftw Lectures. Second Seriei. Lectnres, 
ELEMENTARY and PAMn^IAE, on ENGLISH LAW. By 
James Francillok, Esq., County Court Judge. Firat and 
Second Series. 8to. 8», each, cloth. 

Gaohes' Town Cooncillors and BurgeMea KannaL The 

TOWN COUNCILLORS AND BURaESSBS ILAmJAL : a 
popular Digest of Municipal and Sanitary Iiaw, with informa- 
tion aa to Chartere of Inoorporation, ajid a UBefiil Collection of 
Forms, especially adapted for newly incorporated Boroueha. 
By Louia O&ches, LL.M., B.A,, of the Iimer Temple, Esq., 
Bamster-at-Law. Post 8vo, 7«. oloth. 

Hunter's Bnit in Eqait^: An Elementary Tiev of &e 

ProceedinEB in a Suit in Equi^. With an Appendix of Forms. 
By S. J. Hunter, B.A., of Lincoln's Inn , Barrister- at-Law. 
Sixth Edition, by Q. W. Lawkahce, M.A., Bamster-at-Lair. 
Post 8vo. 12e. cloth. 

Parkinson's Handy-Book for the Common Law Judges' 

CHAMBERS. By Geo. H. PAfiKissoN, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7«. cloth. 

A Treatise on the Law of Sheriff, with Fraotioal Forms 

and Precedents. By RicHAED Clarke Sewell, Esq., D.C.L., 
Barrister-at-Law, Fellow of Magdalen College, Oxford. 8to.12.1«. 

Drainage of Land: How to proonie Outfalls by Hew 

Drains, or the Improvement of Existing Drains, in the Lands of 
an Adjoining Owner, under the powers contained in Part III. of 
the Act 24 & 25 Yict.c. 133, 1861; with Explanations of the Pro- 
visionH, and Suggestions for the Gfuidance of Landowners, Occu- 
piers, Land Agents and Surveyors. By J. Wm. WitaON, SoUcitor. 

Feame'a Chart, Historical and LeKlgraphioal, of Landed 

Property in England, from the time of t&e Saxoha to the present 
-ffira, displaying at one view the Tenures, Modes of Descent and 
Powor (I f Ahenation of Lands in England at all times during that 
Period. On a sheet, coloured, 6s. ; on a roller, 8«. 

The Ancient Land Settlement of England. A Leotnre 

(It-livered at University College, London, October 17th, 1871. 
By J. W. Willis Buhd, M.A., Professor of Constitutional Law 
and Hintory. 8vo. Is. sewed. 
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The Case of the Bev. G. C. Gorham against the Bishop 

of Exeter, as heard and determined by the Judicial Committee 
of the Privy Council on appeal from the Arches Court of Canter- 
bury. By Edward F. Moore, M.A., Barrister-at-Law, Author 
of Moore's Privy Council Eeports. Eojral 8vo. 8«. cloth. 

Coote's Practice of the Ecclesiastical Courts, with Forms 
and Tables of Costs. By Henry Charles Coote,' Proctor in 
Doctors* Commons, &c. One thick vol. 8vo. 285. boards. 

Burder v, Heatii. Judgment delivered on November 2, 

1861, by the Bight Honorable Stephen Lushington, D.C.L., 
Dean of the Arcmes. Polio, Is. sewed. 

The Law relating to Bitualism in the United Church of 

England and Ireland. By F. H. Hamel, Esq., Barrister-at- 
Law. 12mo. Is. sewed. 

Archdeacon Hale's Essay on the Union between Church 

and STATE, and. the Establishment by Law of the Protestant 
Eeformed Eeligion in England, Ireland and Scotland. By 
W. H. Hale, M.A., Archdeacon of London. 8vo. Is. sewed. 

Judgment of the Privy Council in the Case of Hebbert 

V. Purchas. Edited by Edward Bullock, of the Inner Temple, 
Barrister-at-Law. Eoyal 8vo. 25. 6d. 

Judgment delivered by Bight Hon. Lord Cairns on behalf 

of the Judicial Committee of the Privy Council in the Case of 
Martin v. Mackonochie. Edited by W. Ernst Browning, Esq., 
Barrister-at-Law. Royal 8vo. Is. 6d, sewed. 

Judgment of the JSight Hon. Sir Bobert J. Phillimore, 

Official Principal of the Court of Arches, with Cases of Martin v. 
Mackonochie and Flamank v. Simpson. Edited by Walter 
G. F. Philumore, B.A., of the laddie Temple, &c. Second 
Edition, royal 8vo. 2«. 6d, sewed. 

The Juogme nt of the Dean of the Arches, also the Judg- 
ment of the PRIVY COUNCIL, in LiddeU (clerk) and Home 
and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A- F. Baypord, LL.D. Eoyal 
8vo. 3«. 6d, sewed. 

The Case of Long v. Bishop of Cape Town, embracing 

the opinions of the Jud^s of Colonial Court hitherto unpublidied, 
together with the decision of the Privy Council, and Preliminary 
Observations by the Editor. Eoyal 8vo. 6s, sewed. 

. The Law of the Building of Churches, Parsonages and 

Schools, and of the Division of Parishes and Places — continued 
to 1874. By Charles Francis Trower, M.A., Barrister-at- 
Law. • Post 8vo. 98, cloth. 

The History and Law of Church Seats or Pews. By 

A.HEALES, F.S. A., Proctor inDoctors* Commons. 2 vols. 8yo. ie«.cl. 



PBXFABZKa FOB PUBUCATIOH. 
Dftvif' County Court Pnotim. sixth Edltdon. In i vol. Sto. 

Domll'l InOOnU TkX IaWI. Second Edition. In 1 vol. Sto. 

Cnbb'i PreMdenti in ConTeyanoing. Sxth EditioD. B7 

Wiiuiv WooDBoiTii PiiHii, bq. Id S Tola. TOf. Sto. 

Pritohftrd'i Admiralty Di^wt. Tbird Edit. In 3 rok. toj. 8to 
Baxter'! Corporation Acti. in 1 vol. or. 8to. 
Eertilet'i TreatiM, ToL 15. in 1 toL sto. 
Lav Bzamination Jonmal, Vo. 59, Baiter, 1S84. 
Clifford lad Biokarda' S«fiBreea Beporta. VoL lu. Put 4 
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